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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[15CFRPart921] 

FEDERAL  CONSISTENCY  WITH  APPROVED 
COASTAL  ZONE  MANAGEMENT  PRO¬ 
GRAMS 

Proposed  Regulations 

In  the  matter  of  policies  and  proce¬ 
dures  for  implementing  the  Federal  con¬ 
sistency  requirements  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended,  16 
U.S.C.  1451,  et  seq.  (section  307). 

The  National  Oceanic  and  Atmos¬ 
pheric  Administration  (NOAA)  hereby 
proposes  to  adopt  regulations  pursuant 
to  the  Coastal  Zone  Management  Act  of 
1972,  as  amended,  (16  U.S.C.  1451,  et 
seq.),  hereinafter  referred  to  as  the 
“Act”,  for  the  purpose  of  providing 
coastal  States,  Federal  agencies  and 
other  interested  parties  with  the  policies 
and  procedures  which  NOAA  will  require 
for  implementation  of  the  Federal  con¬ 
sistency  provisions  of  the  Act.  Specifi¬ 
cally,  the  contents  of  these  proposed 
regulations  include  directives  for  carry¬ 
ing  out  the  Federal  consistency  require¬ 
ments  within  sections  307  (c)  through 
(h)  of  the  Act. 

Section  307  (a)  and  (b)  interim  regu¬ 
lations  for  Federal/ State  coordination 
during  coastal  zone  program  develop¬ 
ment  were  published  in  the  Federal  Reg¬ 
ister  on  February  28,  1975  (40  FR  8546) . 
NOAA  has  received  several  comments 
regarding  the  interim  regulations,  and 
their  final  modified  version  will  be  pub¬ 
lished  at  such  time  as  these  proposed 
regulations  become  final.  The  statutory 
provisions  within  sections  307  (c) ,  (d) 
and  (h)  are  fully  set  forth  below  and 
the  Federal  consistency  procedural  reg¬ 
ulations  in  Subpart  B  shall  s'pecifically 
address  these  sections.  The  provisions 
within  sections  307  (e)  and  (f)  of  the 
Act,  also  set  forth  below,  will  not  be  di¬ 
rectly  referenced  within  the  procedural 
regulations.  The  language  of  these  pro¬ 
visions  sp>eaks  for  itself  and  the  require¬ 
ments  thereimder  are  implicitly  incorpo¬ 
rated  within  the  proposed  regulations. 

Section  307(c)  (1)  of  the  Act  provides: 
Each  Federal  agency  conducting  or  sup¬ 
porting  activities  directly  affecting  the 
coastal  zone  shall  conduct  or  support  those 
activities  in  a  manner  which  is,  to  the  maxi¬ 
mum  extent  practicable,  consistent  with 
approved  state  management  programs. 

Section  307(c)  (2)  of  the  Act  provides: 

Any  Federal  agency  which  shall  undertake 
any  development  project  in  the  coastal  zone 
of  a  state  shall  insure  that  the  project  is, 
to  the  maximum  extent  practicable,  con¬ 
sistent  with  approved  state  management 
programs. 

Section  307(c)(3)  of  the  Act,  which 
was  amended  by  the  Coastal  Zone  Man¬ 
agement  Act  Amendments  of  1976  (Pub. 
L.  94-370,  90  Stat.  1013)  provides: 

(A)  After  final  approval  by  the  Secretary 
of  a  state’s  management  program,  any  ap¬ 
plicant  for  a  required  Federal  license  or  per¬ 
mit  to  conduct  an  activity  affecting  land  or 
water  uses  in  the  coastal  zone  of  that  state 
shall  provide  in  the  application  to  the  li¬ 


censing  or  permitting  agency  a  certification 
that  the  proposed  activity  complies  with  the 
state’s  approved  program  and  that  such  ac¬ 
tivity  wiU  bo  conducted  in  a  manner  con¬ 
sistent  with  the  program.  At  the  same  time, 
the  applicant  shaU  furnish  to  the  state  or 
its  designated  agency  a  copy  of  the  certifi¬ 
cation,  with  all  necessary  Information  and 
data.  Each  coastal  state  shall  establish  pro¬ 
cedures  for  public  notice  in  the  case  of  all 
such  certifications  and,  to  the  extent  it 
deems  appropriate,  procedures  for  public 
hearings  in  connection  therewith.  At  the 
earliest  practicable  time,  the  state  or  its 
designated  agency  shall  notify  the  Federal 
agency  concerned  that  the  state  concurs 
with  or  objects  to  the  applicant’s  certifica¬ 
tion.  If  the  state  or  its  designated  agency 
fails  to  furnish  the  required  notification 
within  six  months  after  receipt  of  its  copy 
of  the  applicant’s  certification,  the  state’s 
concurrence  with  the  certification  shall  be 
conclusively  presumed.  No  license  or  permit 
shall  be  granted  by  the  Federal  agency  until 
the  state  or  its  designated  agency  has  con¬ 
curred  with  the  applicant’s  certification  or 
until,  by  the  state’s  failure  to  act,  the  con¬ 
currence  is  conclusively  presumed,  unless 
the  Secretary,  on  his  own  Initiative  or  upon 
appeal  by  the  applicant,  finds,  after  pro¬ 
viding  a  reasonable  opportunity  for  detailed 
comments  from  the  Federal  agency  involved 
and  from  the  state,  that  the  activity  is  con¬ 
sistent  with  the  objectives  of  this  title  or 
is  otherwise  necessary  in  the  interest  of 
national  security. 

(B)  After  the  management  program  of  any 
coastal  state  has  been  approved  by  the  Secre¬ 
tary  under  section  306,  any  person  who  sub¬ 
mits  to  the  Secretary  of  the  Interior  any  plan 
for  the  exploration  or  development  of,  or 
production  from,  any  area  which  has  been 
leased  under  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C.  1331,  et  seq.)  and  regu¬ 
lations  under  such  Act  shall,  with  respect  to 
any  exploration,  development,  or  production 
described  in  such  plan  and  affecting  any  land 
use  or  water  use  in  the  coastal  zone  of  such 
state,  attach  to  such  plan  a  certification  that 
each  activity  which  is  described  in  detail  in 
such  plan  complies  with  such  state’s  ap¬ 
proved  management  program  and  will  be 
carried  out  in  a  manner  consistent  with  such 
program.  No  Federal  official  or  agency  shall 
grant  such  person  any  license  or  permit  for 
any  activity  described  in  detail  in  such  plan 
until  such  state  or  Its  designated  agency 
receives  a  copy  of  such  certlflcattlon  and  plan, 
together  with  any  other  necessary  data  and 
information,  and  until — 

(i)  Such  state  or  its  designated  agency,  in 
accordance  with  the  procedures  required  to 
be  established  by  such  state  pursuant  to 
subparagraph  (A),  concurs  with  such  per¬ 
son’s  certification  and  notifies  the  Secretary 
and  the  Secretary  of  the  Interior  of  such 
concurrence: 

(11)  Concurrence  by  such  state  with  such 
certification  is  conclusively  presumed,  as 
provided  for  in  subparagraph  (A) ;  or 

(ill)  The  Secretary  finds,  pursuant  to  sub- 
paragraph  (A),  that  each  activity  which  Is 
described  in  detail  in  such  plan  is  consistent 
with  the  objectives  of  this  title  or  is  other¬ 
wise  necessary  in  the  interest  of  national 
security. 

If  a  state  concurs  or  is  conclusively  pre¬ 
sumed  to  concur,  or  if  the  Secretary  makes 
such  a  finding,  the  provisions  of  subpara¬ 
graph  (A)  are  not  applicable  with  respect  to 
such  person,  such  state,  and  any  Federal 
license  or  permit  which  is  required  to  con¬ 
duct  any  activity  affecting  land  uses  or  water 
uses  in  the  coastal  zone  of  such  state  which 
is  described  in  detail  in  the  plan  to  which 
such  concurrence  or  finding  applies.  If  such 
state  objects  to  such  certification  and  if  the 
Secretary  fails  to  make  a  finding  under 
clause  (Hi)  with  respect  to  such  certification. 


or  if  such  person  falls  substantially  to  com¬ 
ply  with  such  plan  as  submitted,  such  person 
shall  submit  an  amendment  to  such  plan, 
or  a  new  plan,  to  the  Secretary  of  Interior. 
With  respect  to  any  amendment  or  new  plan 
submitted  to  the  Secretary  of  the  Interior 
pursuant  to  the  preceding  sentence,  the  ap¬ 
plicable  time  period  for  purposes  of  concur¬ 
rence  by  conclusive  presumption  under  sub- 
paragraph  (A)  is  3  months. 

Section  307(d)  of  the  Act  provides: 

state  and  local  governments  submitting 
applications  for  Federal  assistance  under 
other  Federal  programs  affecting  the  coastal 
zone  shall  indicate  the  views  of  the  appro¬ 
priate  state  or  local  agency  as  to  the  rela¬ 
tionship  of  such  activities  to  the  approved 
management  program  for  the  coastal  zone. 
Such  applications  shall  be  submitted  and 
coordinated  in  accordance  with  the  provi¬ 
sions  of  title  iv  of  the  Intergovernmental 
Coordination  Act  of  1968  (82  Stat.  1098) . 
Federal  agencies  shall  not  approve  proposed 
projects  that  are  inconsistent  with  a  coastal 
state’s  management  program,  except  upon  a 
finding  by  the  Secretary  that  such  project  is 
consistent  with  the  purposes  of  this  title 
or  necessary  in  the  interest  of  national 
security. 

Section  307(h)  of  the  Act,  which  was 
added  to  the  Act  by  Pub.  L.  94-370,  pro¬ 
vides: 

In  case  of  serious  disagreement  between 
any  Federal  agency  and  a  coastal  state — 

(1)  In  the  development  or  the  initial  im¬ 
plementation  of  a  management  program  un¬ 
der  section  305;  or 

(2)  In  the  administration  of  a  manage¬ 
ment  program  approved  under  section  306; 

The  Secretary,  with  the  cooperation  of  the 
Executive  Office  of  the  President,  shall  seek 
to  mediate  the  differences  involved  In  such 
disagreement.  The  process  of  such  mediation 
shall,  with  respect  to  any  disagreement  de¬ 
scribed  in  paragraph  (2),  Include  public 
hearings  which  shall  be  conducted  in  the 
local  area  concerned. 

Section  307(e)  provides: 

Nothing  in  this  title  shall  be  construed — 

(1)  To  diminish  either  Federal  or  state 
Jurisdiction,  responsibility,  or  rights  in  the 
field  of  planning,  development,  or  control 
of  water  resources,  submerged  lands,  or  navi¬ 
gable  waters;  nor  to  displace,  supersede, 
limit,  or  modify  any  interstate  compact  or 
the  Jurisdiction  or  responsibility  of  any 
legally  established  Joint  or  common  agency 
of  two  or  more  states  or  of  two  or  more 
states  and  the  Federal  Government:  nor  to 
limit  the  authority  of  Congress  to  authorize 
and  fund  projects; 

(2)  As  superseding,  modifying,  or  repeal¬ 
ing  existing  laws  applicable  to  the  various 
Federal  agencies;  nor  to  affect  the  Jurisdic¬ 
tion,  powers,  or  prerogatives  of  the  Inter¬ 
national  Joint  Commission,  United  States 
and  Canada,  the  Permanent  Engineering 
Board,  and  the  United  States  operating  en¬ 
tity  or  entities  established  pursuant  to  the 
Columbia  River  Basin  Treaty  signed  at 
Washington,  January  17,  1961,  or  the  Inter¬ 
national  Boundary  and  Water  Commission, 
United  States  and  Mexico. 

Section  307(f)  provides: 
Notwithstanding  any  other  provision  of 
this  title,  nothing  in  this  title  shall  in  any 
way  affect  any  requirement  (1)  Established 
by  the  Federal  Water  Pollution  Control  Act, 
as  amended,  or  the  Clean  Air  Act,  as 
amended,  or  (2)  Established  by  the  Federal 
Government  or  by  any  state  or  local  govern¬ 
ment  pimsuant  to  such  Acts.  Such  require¬ 
ments  shall  be  Incorporated  in  any  program 
developed  pimsuant  to  this  title  and  shall  be 
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the  water  pollution  control  and  air  pollution 
control  requirements  applicable  to  such 
program. 

Introduction 

These  regulations  are  being  proposed 
for  timely  adoption  for  a  number  of  rea¬ 
sons.  First  of  all,  the  coastal  zone  man¬ 
agement  program  for  the  State  of  Wash¬ 
ington  has  been  approved  by  the  Secre¬ 
tary  of  Commerce.  Other  State  manage¬ 
ment  programs,  or  segments  thereof, 
have  been  submitted  for  review  and  ap¬ 
proval.  Additional  States  or  segments 
thereof  are  scheduled  for  program  sub¬ 
mission  in  the  near  future  and  many 
coastal  States  are  entering  into  their 
final  year  of  program  development.  Ac¬ 
cordingly,  the  Federal  Coastal  Zone  Man¬ 
agement  Program  is  rapidly  moving  into 
a  program  approval  and  administration 
phase  which,  in  turn,  requires  that  im¬ 
mediate  attention  be  given  to  the  Federal 
consistency  requirements  of  the  Act 
which  become  applicable  following  State 
program  approval. 

The  need  to  immediately  address  the 
policies  and  procedures  for  effectuating 
the  consistency  requirements  of  the  Act 
has  been  further  highlighted  as  a  result 
of  comments  which  have  been  received  by 
the  OflBce  of  Coastal  Zone  Management 
(OCZM)  concerning  the  adequacy  of  the 
State  of  Washington’s  efforts  to  imple¬ 
ment  the  consistency  requirements  of  the 
Act.  In  addition,  NOAA,  OCZM,  relevant 
Federal  agencies  and  the  State  agencies 
submitting  advanced  management  pro¬ 
grams  have  determined  that  it  is  essen¬ 
tial  that  such  programs  incorporate  a 
framework  for  carrying  out  the  Act’s 
consistency  provisions  so  that  all  parties 
concerned  are  cognizant  of  their  respec¬ 
tive  obligations.  Accordingly,  the  neces¬ 
sity  for  timely  promulgation  of  the  con¬ 
sistency  regulations  has  a  multiple  basis, 
namely,  to  assure  that  approved  State 
programs  satisfy  the  legal  requirements 
for  implementing  the  consistency  provi¬ 
sions  of  the  Act  and  to  provide  relevant 
Federal  agencies  and  individuals  with  the 
guidelines  and  procedures  which  the 
States  will  use  to  carry  out  the  consist¬ 
ency  element  of  the  programs. 

(1)  The  Context  of  Federal  Consist¬ 
ency  Within  the  Coastal  Zone  Manage¬ 
ment  Act.  There  are  a  number  of  sub¬ 
stantive  and  process-related  poUcies  and 
procedures  in  the  Act  and  in  the  regula¬ 
tions  promulgated  thereunder  which 
form  the  context  within  which  the  Fed¬ 
eral  consistency  requirements  must  be 
viewed.  These  underpinnings  are  set 
forth  at  this  point  as  a  necessary  basis 
for  imderstanding  the  proposed  proce¬ 
dures  developed  in  Subpart  B. 

(A)  Federal/State  Responsibilities. — 
Reciprocal  responsibilities  governing  the 
development  of  coastal  zone  management 
programs  represent  the  foundation  which 
supports  the  basis  for  Federal/State  con¬ 
sistency  during  program  administration. 

(i)  Under  the  Act,  States  must  provide 
relevant  Federal  agencies  with  an  oppxir- 
timlty  for  full  participation  In  program 
development  (Section  306(c)  (1) ) ;  dem¬ 
onstrate  that  the  views  of  Federal  agen¬ 
cies  principally  affected  by  the  program 
have  been  adequately  considered  (Sec- 
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tion  307  (b) ) ;  give  adequate  considera¬ 
tion  the  national  interest  involved  in 
the  planning  for  and  siting  of  facilities 
necessary  to  meet  requirements  which 
are  other  than  local  in  nature  (Section 
306(c)(8));  assure  that  local  land  and 
water  use  regulations  do  not  unreason¬ 
ably  restrict  or  exclude  uses  of  regional 
benefit  (Section  306(e)  (2) ) ;  incorporate 
into  the  management  program  the  re¬ 
quirements  of  the  Federal  Water  Pollu¬ 
tion  Control  Act,  as  amended,  and  the 
Clean  Air  Act,  as  amended  (Section  307 
(f)) :  coordinate  the  coastal  zone  man¬ 
agement  program  with  relevant  plans, 
many  of  which  are  guided  and  supported 
by  relevant  Federal  agencies  (Section 
306(c)  (2) ) ;  and  participate  with  Federal 
agencies  in  the  mediation  of  serious  dis¬ 
agreements  should  they  arise  (Section 
307(h)). 

(ii)  At  the  same  time,  relevant  Federal 
agencies  are  directed  by  the  Act  to  par¬ 
ticipate  with  State  and  local  governments 
in  furthering  the  purposes  of  the  Act 
<Section  303(c));  cooperate  with  the 
States  in  developing  land  and  water  use 
programs  for  the  coastal  zone  (Section 
302(h));  assume  key  responsibility  for 
communicating  national  views  (as  a  mat¬ 
ter  of  agency  authority,  interest  and  ex¬ 
pertise)  (Section  307(a));  take  the 
opportunity  to  review  and  comment  on 
management  programs  prior  to  approval 
(Section  307(b));  and  participate  with 
States  in  the  mediation  of  serious  dis¬ 
agreements  should  they  arise  (Section 
307(h)). 

It  is  clear  from  these  reciprocal  re¬ 
sponsibilities  that  the  early  development 
of  effective  Federal/State  efforts  at  co¬ 
operation  is  the  key  element  in  the 
coastal  zone  management  planning  proc¬ 
ess  that  must  precede  activation  of  the 
Federal  consistency  provisions.  Sections 
305,  306  and  307  of  the  Act  are  elements 
of  a  continuing  process,  and  not  discrete 
requirements  to  be  met  and  considered 
final.  Accordingly,  the  program  develop¬ 
ment  and  implementation  phases  of 
coastal  zone  management  must  be  viewed 
as  a  continuum. 

In  the  program  development  stage,  the 
States  must  emphasize  the  development 
of  an  ongoing  capability  to  provide  con¬ 
sultation  and  coordination  with  relevant 
Federal  agencies  in  order  to  gain  an  op- 
portimity  to  incorporate  greater  than  lo¬ 
cal  land  and  water  use  considerations 
into  State  programs.  This  effort  should 
include  procedures  for  resolving  dis¬ 
putes  with  Federal  agencies.  These  co¬ 
ordination  and  conflict  resolution  me¬ 
chanisms  need  to  be  carried  over  after 
program  approval. 

In  the  program  administration  stage, 
the  Act  directs  that,  subject  to  qualifica¬ 
tion,  Federal  actions  be  consistent  with 
approved  programs.  This  is  a  unique 
legal  requirement  that  is  clearly  work¬ 
able  in  light  of  the  opportunities  for 
Federal  agencies  to  provide  input  Into 
program  development,  thereby  assuring 
that  national  viewpoints,  as  well  as  State 
and  local  views,  are  addressed  within 
coastal  zone  programs.  By  virtue  of  these 
reciprocal  benefits  and  obligations,  both 
the  Interests  of  the  Federal  and  State 
governments  will  be  accommodated  in 
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the  management  programs  for  the 
Nation’s  coastal  zone. 

2.  Preliminary  Review  and  Commen¬ 
tary  on  Federal  Consistency  Issues. — 
Prior  to  the  publication  of  these  pro¬ 
posed  regulations  in  the  Federal  Regis¬ 
ter,  OCZM  circulated  a  preliminary 
draft  of  the  regulations  to  selected  re¬ 
viewers  for  comment.  The  review'ers  in¬ 
cluded  coastal  State  agencies,  relevant 
Federal  agencies,  and  additional  inter¬ 
ested  parties.  Numerous  comments,  both 
in  written  and  oral  form,  were  received 
by  OCZM  in  response  to  this  effort.  The 
responses  addressed  both  substantive  and 
procedural  aspects  of  the  proposed 
regulations.  All  comments  were  given  full 
consideration  by  NOAA.  Some  views 
were  adopted  in  their  entirety  and  some 
in  modified  form.  Others  were  rejected 
as  being  inappropriate  or  legally  imper¬ 
missible.  NOAA  and  OCZM  would  like 
to  take  this  opportunity  to  express  our 
gratitude  to  each  government  agency, 
organization  and  individual  that  sub¬ 
mitted  w'ritten  or  oral  comments  on  the 
preliminary  draft.  In  order  to  respond  to 
some  of  the  more  significant  comments 
received,  there  follows  a  brief  discussion 
of  the  pertinent  sections  of  the  proposed 
regulations. 

(A)  General  Remarks.  There  were  sub¬ 
stantial  conflicts  and  variations  among 
the  reviewer  responses.  In  general,  a 
major  dichotomy  in  viewpoints  developed 
as  a  result  of  the  fact  that  the  comments 
represented  the  concerns  of  tw'o  com¬ 
munities  of  interest,  namely,  the  Federal 
agency  community  and  the  State/local 
government  community.  The  Federal 
agencies  in  many  instances  perceived  a 
threat  to  their  national  mission  objec¬ 
tives  should  States  be  permitted  to  frus¬ 
trate  Federal  programs  by  virtue  of  the 
consistency  requirements  of  the  Act.  Ac¬ 
cordingly,  the  Federal  community  re¬ 
sponses  reflected  a  narrow  view  of  the 
scope  and  impact  of  the  consistency  pro¬ 
visions.  The  State/local  government 
community  indicated  a  general  concern 
with  what  it  perceived  as  a  Federal 
agency’s  effort  to  weaken  and  under¬ 
mine  the  coverage  of  the  consistency  re¬ 
quirements.  thereby  diluting  the  effec¬ 
tiveness  of  State  coastal  zone  manage¬ 
ment  programs.  Accordingly,  the  latter 
community  requested  comprehensive 
and  operaftional  tools  for  enforcement  of 
the  consistency  requirements.  On  a 
united  front,  all  parties  expressed  major 
concern  with  the  prospect  of  additional 
administrative  burdens  being  necessi¬ 
tated  as  a  result  of  the  requirement  of 
implementing  the  consistency  provisions 
of  the  Act. 

In  the  specific  remarks  provided  below, 
and  in  the  proposed  regulations,  NOAA 
intends  to  explicitly  state  its  interpreta¬ 
tion  of  the  Federal  consistency  provisions 
of  the  Act.  In  this  regard,  we  shall  point 
out  w’hat  the  Federal  consistency  pro¬ 
visions  require  and  what  they  do  not  re¬ 
quire.  In  addition,  we  shall  attempt  to 
clearly  set  forth  the  responsibilities  of 
all  agencies  and  indivduals  who  are  in¬ 
volved  in  the  process  of  complying  with 
the  consistency  requirements  of  the  Act. 
As  a  result  of  this  effort,  we  hope  to  re¬ 
move  any  existing  uncertainties  regard- 
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ing  the  benefits  and  burdens  of  the  Fed¬ 
eral  consistency  provisions  of  the  Act. 

Before  addressing  the  review  com¬ 
ments,  one  additional  point  requires  dis¬ 
cussion.  Section  304(1)  of  the  Act  pro¬ 
vides  in  part : 

Excluded  from  the  coastal  zone  are  lands 
the  use  of  which  Is  by  law  subject  solely  to 
the  discretion  of  or  which  is  held  in  trust  by 
the  Federal  Government,  its  officers  or  agents. 

During  the  development  of  State 
coastal  zone  management  programs,  a 
number  of  questions  arose  regarding 
which  Federal  lands  w^ere  to  be  excluded 
from  a  State’s  coastal  zone.  NOAA  re¬ 
quested  an  opinion  on  the  matter  from 
the  U.S.  Attorney  (jeneral.  On  August 
10,  1976,  the  Office  of  Legal  Counsel,  U.S. 
Department  of  Justice,  rendered  an 
opinion  concluding  that  “the  exclusion¬ 
ary  clause  excludes  all  lands  owmed  by 
the  United  States  from  the  definition  of 
the  Coastal  Zone.” 

NOAA  has  not  as  yet  had  adequate 
time,  nor  the  benefit  of  interested  parties’ 
comments,  to  fully  evaluate  the  impact 
of  this  opinion  as  it  relates  to  the  Federal 
consistency  provisions  of  the  Act.  We  do 
note  at  this  time  that  on  page  12  of  the 
Conference  Report  on  the  original  Act, 
H.R.  Rept.  No.  92-1544,  92nd  Congress, 
2nd  Session  (1972),  accompanying  S. 
3507,  the  following  was  stated: 

The  Conferees  also  adopted  the  Senate 
language  in  this  section  which  made  clear 
that  Federal  lands  are  not  included  within 
a  State’s  coastal  zone.  As  to  the  use  of  such 
lands  which  would  affect  a  State’s  coastal 
zone,  the  provisions  of  section  307(c)  would 
apply.  (Emphasis  added.) 

It  is  clear  from  this  statement  that 
Congress  intended  the  Federal  consist¬ 
ency  provisions  to  apply  to  excluded  Fed¬ 
eral  lands  notwithstanding  their  absence 
from  the  “coastal  zone.”  NOAA  welcomes 
comments  with  regard  to  this  issue. 

(B)  Specific  Remarks.  These  remarks 
concerning  the  comments  received  from 
reviewers  will  generally  follow  the  se¬ 
quence  of  the  provisions  within  Section 
307  of  the  Act. 

(i)  Sections  307(c)(1)  and  (2). — (a) 
There  were  a  number  of  comments  re¬ 
garding  the  question  of  where  initial  re¬ 
sponsibility  rested  with  respect  to  mak¬ 
ing  the  consistency  determination  for 
Federal  activities  including  projects. 
NOAA  construes  the  Act  as  imposing  this 
responsibility  on  the  Federal  agencies, 
and  the  proposed  regulations  reflect  this 
view. 

We  point  out  that  this  will  be  a  dif¬ 
ficult  task  for  the  Federal  agencies  un¬ 
less  they  are  provided  with  clear  policies 
and  standards  with  which  to  evaluate 
the  consistency  of  their  activities  includ¬ 
ing  projects.  Therefore,  the  States  are 
obligated  to  assure  that  their  program 
structure  and  provisions  are  clear  and 
easily  interpretable.  In  order  to  ensure 
that  Federal  agencies  have  an  adequate 
basis  for  making  an  initial  consistency 
assessment,  the  regulations  direct  that 
Federal  and  State  agencies  jointly  de¬ 
velop  from  approved  programs  a  set  of 
criteria  and  guidelines  which  the  Federal 
agencies  can  use  to  judge  the  consistency 
of  their  proposed  actions. 


(b)  Many  reviewers  pointed  out  that 
while  the  Federal  agencies  were  the 
proper  entities  for  making  the  intial  con¬ 
sistency  review  for  Federal  activities  in¬ 
cluding  projects,  that  responsibility  was 
coupled  with  the  additional  responsibil¬ 
ity  to  notify  State  agencies  of  the  con¬ 
sistency  determination  so  that  the  latter 
group  would  have  an  opportunity  to  re¬ 
view  the  decision.  It  was  noted  that  it 
would  be  very  difficult  for  State  agen¬ 
cies  to  keep  apprised  of  Federal  actions 
without  direct  notification  from  the  Fed¬ 
eral  agencies,  and  that  if  the  burden 
rested  solely  with  the  States,  instances 
would  undoubtedly  arise  where  actions 
would  not  be  discovered  until  they  were 
already  undertaken.  Such  results  would 
effectively  fnistrate  opportunities  for 
early  coordination  to  assure  consistency. 
NOAA  has  concluded  that  the  Federal 
agencies  are  in  the  best  pasition  to  pro¬ 
vide  early  notification  to  the  States  of 
their  proposed  activities  including  proj¬ 
ects;  furthermore,  implicit  in  the  States’ 
right  to  disagree  with  a  Federal  agency’s 
consistency  determination  is  the  right  to 
be  informed  of  such  determination.  Ac¬ 
cordingly,  the  regulations  require  Fed¬ 
eral  agencies  to  notify  State  agencies  of 
proposed  activities  directly  affecting  the 
coastal  zone,  including  development 
projects  within  the  coastal  zone,  at  the 
earliest  practicable  time. 

(c)  Having  determined  that  the  Fed¬ 
eral  agencies  were  properly  required  to 
provide  notification  to  the  State  agencies 
regarding  the  consistency  of  proposed 
actions,  the  next  issue  addressed  by 
many  reviewers  concerned  the  adminis¬ 
trative  burden  created  by  such  a  require¬ 
ment.  In  this  regard,  the  proposed  regu¬ 
lations  encourage  the  Federal  and  State 
agencies  to  rely  upon  existing  intergov¬ 
ernmental  coordination  procedures,  par¬ 
ticularly  the  OMB  Circular  A-95  (re¬ 
vised)  notification  and  review  system. 
See  41  FR  2052  (1976).  Two  points  re¬ 
quire  emphasis,  however.  First,  the  A-95 
process  is  beneficial  because  both  Federal 
and  State  agencies  are  familiar  with  the 
process,  it  provides  a  basis  through  the 
development  of  memoranda  of  under¬ 
standing  to  classify  types  of  individual 
activities  and  projects  requiring  review, 
and  reliance  upon  an  existing  coordina¬ 
tion  procedure  will  avoid  waste  and 
duplication  of  effort.  On  the  other  hand, 
we  point  out  that  while  the  Act  implic¬ 
itly  requires  the  Federal  agencies  to 
notify  the  States  of  activities  directly 
affecting  the  coastal  zone  including  de¬ 
velopment  projects  within  the  coastal 
zone,  the  A-95  process  would  merely  en¬ 
courage  such  cooperation.  Some  review¬ 
ers  have  pointed  out  that  a  number  of 
Federal  agencies  either  do  not  follow  the 
A-95  guidelines  or  do  so  in  a  limited 
fashion.  Accordingly,  the  proposed  regu¬ 
lations  permit  reliance  upon  the  A-95 
and  other  existing  notification  and  re¬ 
view  procedures  but  only  if  they  are 
modified  or  supplemented  to  assure  that 
the  States  are  fully  informed  of  all  rele¬ 
vant  actions  subject  to  consistency 
review. 

(d)  Sections  307(c)  (1)  and  (2)  re¬ 
quire  that  relevant  Federal  activities  in¬ 


cluding  projects  be,  “to  the  maximum 
extent  practicable,”  consistent  with  ap¬ 
proved  States  management  programs. 
Practically  all  reviewers  expressed  some 
dissatisfaction  with  the  manner  in  which 
this  term  was  defined  in  the  preliminary 
draft.  Generally,  Federal  agencies  urged 
that  the  phrase  be  broadly  defined  in 
order  to  permit  wider  discretion  to  Fed¬ 
eral  agencies  to  avoid  complete  adher¬ 
ence  with  approved  State  programs.  Not 
surprisingly,  the  State  comments  gen¬ 
erally  reflected  a  position  that  the  phrase 
be  narrowly  construced  in  order  to  pre¬ 
vent  the  creation  of  a  significant  loop¬ 
hole  through  which  Federal  agencies 
could  ignore  approved  State  program 
requirements. 

Fortunately,  there  is  some  legislative 
history  on  this  point  on  which  NOAA 
has  relied  in  its  effort  to  properly  define 
the  phrase.  Congress  noted  that  inas¬ 
much  as  Federal  agencies  are  given  a 
full  opportunity  to  participate  in  the 
planning  process  for  program  develop¬ 
ment,  these  agencies  would  thereafter  be 
re.quh’ed  to  carry  out  their  actions  in  a 
manner  consistent  with  approved  pro¬ 
grams.  However,  Congress  recognized 
that  some  circumstances,  not  foreseeable 
at  the  time  of  program  development  and 
approval,  could  arise  which  might  pre¬ 
sent  a  Federal  agency  with  a  significant 
obstacle  that,  as  a  practical  matter, 
would  prevent  complete  adherence  to  the 
approved  program.  Accordingly,  Con¬ 
gress  determined  that  for  these  excep¬ 
tional  situations  some  leeway  should  be 
provided  to  Federal  agencies,  but  added 
that  it  was  not  anticipated  that  there 
would  be  many  situations  where  Federal 
agencies  would  be  compelled  to  under¬ 
take  activities  or  projects  which  deviated 
from  approved  program  requirements. 
Therefore,  following  the  spirit  of  con¬ 
gressional  intent,  NOAA  has  narrowly 
defined  the  term  “to  the  maximum  ex¬ 
tent  practicable,”  to  permit  deviations 
from  State  programs  when  justified  by 
unforeseen  circumstances  which  compel 
nonadherence  to  an  approved  program. 

(e)  Many  Federal  agencies  expressed 
concern  that  the  preliminary  draft  reg¬ 
ulations  did  not  carefully  adopt  what 
might  be  termed  the  “causal”  lan¬ 
guage  within  the  consistency  provisions, 
namely,  that  activities  “directly  affect¬ 
ing”  including  development  project  “in” 
the  coastal  zone  were  the  only  Federal 
actions  subject  to  being  consistent  to 
the  maximum  extent  practicable  with  an 
approved  program.  Additionally,  the 
Federal  agencies  were  generally  dissatis¬ 
fied  with  our  initial  attempt  at  defining 
the  terms  “affecting”  and  “directly  af¬ 
fecting.”  In  response  to  these  criticisms, 
NOAA  has  done  the  following.  First,  the 
language  of  the  proposed  regulations  will 
adopt  the  “causal”  terms  of  the  Act. 
Furthermore,  no  attempt  will  be  made  to 
define  the  meaning  of  “affecting”  or 
“directly  affecting” — these  terms  will 
speak  for  themselves  and  difficulties  will 
be  addressed  on  a  case  by  case  basis. 

Some  discussion,  however,  is  required 
at  this  point  to  inform  all  parties  as  to 
how  NOAA  construes  the  Act  with  re¬ 
gard  to  the  causal  language  in  the  Fed- 
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era!  consistency  provisions.  NOAA  has 
concluded  that  Congress  intended  the 
term  Federal  "activities”  within  Section 
307(c)  <1)  to  encompass  Federal  “devel¬ 
opment  projects”  referred  to  within  sec¬ 
tion  307(c)  (2).  Accordingly,  Federal  ac¬ 
tivities  including  Federal  development 
projects  “directly  affecting”  the  coastal 
zone  must  be  consistent,  to  the  maximum 
extent  practicable,  with  approved  State 
management  programs. 

NOAA  is  aware  that  section  307(c)  (1) 
speaks  in  terms  of  Federal  activities  “di¬ 
rectly  affecting”  the  coastal  zone  while 
section  307(c)  (2)  refers  to  development 
projects  “in”  the  coastal  zone.  NOAA 
concludes  that  the  latter  provision  em¬ 
phasizes  a  congressional  determination 
that  all  development  projects  in  the 
coastal  zone  are  subject  to  the  consist¬ 
ency  requirements.  That  is.  Congress  has 
determined  that  all  development  projects 
in  the  coastal  zone  must,  by  their  nature, 
“directly  affect”  the  coastal  zone.  That 
provision  is  not  a  directive  that  devel(H>- 
ment  projects  be  treated  differently  from 
other  activities  directly  affecting  the 
coastal  zone. 

Prior  to  amendment  of  S.  3507  by  the 
Conference  Committee  (see  the  Confer¬ 
ence  Report  citation  above) ,  the  Federal 
consistency  provisions  of  the  bill  read  as 
follows: 

(1)  All  Federal  agencies  conducting 
or  supporting  activities  in  the  coastal 
zone  shall  administer  their  programs 
consistent  with  approved  coastal  State 
management  programs  except  in  cases 
of  overriding  national  interest  as  deter¬ 
mined  by  the  President.  Procedures  pro¬ 
vided  for  in  regulations  Issued  pursuant 
to  (the  Cities  and  Metropolitan  Develop¬ 
ment  Act  and  the  Intergovemmen^ 
Cooperation  Actl  shall  be  applied  in  de¬ 
termining  whether  Federal  projects  and 
activities  are  consistent  with  approved 
management  programs.  (Emphasis 
added.) 

(2)  Federal  agencies  shall  not  vmder- 
take  any  development  project  in  the 
coastal  zone  of  a  coastal  State  which,  in 
the  opinion  of  the  coastal  State,  is  incon¬ 
sistent  with  the  management  program  of 
the  coastal  State  unless  the  Secretary 
overrides  the  objection. 

On  page  19  of  Senate  Report  No.  92- 
753,  92nd  Congress.  2nd  Session  (1972), 
accompanying  S.  3507,  the  Senate  Com¬ 
mittee  on  Commerce  stated  that  “it  is 
essential  that  Federal  agencies  admin¬ 
ister  their  programs,  including  develop¬ 
ment  projects,  consistent  with  the  State’s 
coastal  zone  management  program.” 
(Emphasis  added.) 

In  the  version  of  the  bill  finally  en¬ 
acted  into  law,  the  term  “programs”  was 
substituted  with  the  synonymous  term 
“activities,”  and  the  explicit  prohibition 
against  Federal  agencies  undertaking  a 
development  project  following  a  State 
agency  objection  was  substituted  with 
language  similar  to  that  applicable  for  all 
other  Federal  activities.  The  discussion 
in  the  Conference  Report  on  page  14  (ci¬ 
tation  above)  points  out  that  the  Con¬ 
ferees  considered  the  final  language 
adopted  to  still  include  development 
projects  xmder  the  coverage  of  activities. 
TTie  Conferees  agreed  that. 


*  *  *  as  to  Federal  agencies  Involved  In  any 
activities  directly  affecting  the  Btate  coastal 
zone  and  any  Federal  participation  in  de¬ 
velopment  projects  in  the  coastal  zone,  the 
Federal  agencies  m\ist  make  certain  that 
their  activities  are  to  the  maximum  extent 
practicable  and  consistent  with  approved 
State  management  programs.  In  addition, 
similar  consideration  ot  State  management 
programs  must  be  given  in  the  process  of 
Issuing  Federal  licenses  or  permits  for  activi¬ 
ties  affecting  state  coastal  zones.”  (Emphasis 
added.) 

It  is  clear  that  the  highlighted  refer¬ 
ence  to  “activities”  refers  back  to  devel¬ 
opment  projects  since  the  maximum  ex¬ 
tent  practicable  requirement  applies  to 
such  actions,  and  there  is  no  separate 
maximum  extent  practicable  consistency 
discussion  for  development  projects.  Fi¬ 
nally  we  note  that  in  the  final  version 
of  the  bill.  Congress  used  the  term  “ac¬ 
tivities”  and  the  term  “projects”  inter¬ 
changeably  with  regard  to  the  review  of 
Federal  assistance  actions  in  section 
307(d). 

NOAA  concludes  that  the  intent  be¬ 
hind  the  final  revisions  of  the  bill  was  not 
to  remove  projects  from  the  require¬ 
ments  respecting  other  Federal  activities, 
but  rather  the  Intent  was  to  eliminate  the 
explicit  prohibition  in  S.  3507  against 
imdertaking  development  projects  fol¬ 
lowing  agency  objection,  and  substitute 
therefor  an  emphatic  stat«nent  indicat¬ 
ing  that  all  development  projects  “in” 
the  coastal  zone  would,  by  virtue  of  this 
tjqje  of  activity’s  inherently  significant 
nature  and  Impact,  “directly”  affect  the 
coastal  zone  and  must  therefor  be  con¬ 
sistent  to  the  maximiun  extent  practi¬ 
cable  with  approved  State  management 
programs.  NOAA  concludes  that  this  in¬ 
terpretation  of  the  Federal  consistency 
provisions  effectuates  Congress’  inten- 
Uons,  as  expressed  in  the  Senate  and 
Conference  Reports  cited  above,  regard¬ 
ing  the  promotion  of  Federal  consistenty 
with  approved  State  management  pro¬ 
grams,  and  is  compatible  with  the  lan¬ 
guage  of  the  Act. 

Having  discussed  NOAA’s  interpreta¬ 
tion  of  these  provisions,  we  now  turn  to 
some  points  concerning  NOAA’s  require¬ 
ments  for  administering  the  provisions. 
A  few  reviewers  have  indicated  some 
concern  respecting  methods  for  assuring 
that  Federal  activities.  Including  devel¬ 
opment  projects,  outside  of  the  coastal 
zone  which  directly  affect  the  coastal 
zone  will  be  consistent  to  the  maximiun 
extent  practicable  with  approved  State 
management  programs.  Some  reviewers 
were  concerned  with  the  possibility  that 
State  agencies  would  not  receive  any  no¬ 
tification  from  Federal  agencies  in  those 
instances  where  a  Federal  agency  con¬ 
cluded  that  an  activity  did  pot  “directly’* 
affect  the  coastal  zone  and,  therefore, 
required  no  measure  of  consistency  with 
a  management  program.  The  reviewers 
requested  that  the  Federal  agencies  pro¬ 
vide  State  agencies  with  something  com¬ 
parable  to  a  National  Environmental 
Policy  Act  “negative  declaration”  state¬ 
ment  Indicating  that  the  Federal  con¬ 
sistency  requirements  of  the  Act  did  not 
apply  to  the  subject  activity.  This  notifi¬ 
cation  would  provide  State  agencies  with 


an  opportunity  to  review  the  Federal 
agency’s  determination. 

In  response  to  these  comments,  the 
regulations  provide  that  whenever  a  pro¬ 
posed  Federal  activity  is  to  be  imder- 
taken  adjacent  or  in  close  proximity  to 
the  coastal  zone  (the  area  outside  of  the 
coastal  zone  where  an  activity  could  most 
likely  directly  or  significantly  affect  the 
coastal  zone).  Federal  agencies  shall 
notify  State  agencies  of  Federal  con¬ 
sistency  determinations  which  conclude 
that  the  proposed  activity  will  not  di¬ 
rectly  affect  the  coastal  zone.  Implemen¬ 
tation  of  this  notification  procedure  can 
be  easily  accomplished  by  incorporating 
“adjacent  or  in  close  proximity  to” 
coastal  zone  activities  among  those  other 
activities  which  the  Federal  and  State 
agencies  determine  should  be  subject  tn 
the  notification  requirements  of  these 
regulations. 

(f )  A  number  of  State  reviewers  urged 
NOAA  to  require  Federal  agencies  to 
cease  action  on  proposed  activities  in¬ 
cluding  projects  directly  affecting  the 
coastal  zone  which  the  State  agencies  de¬ 
termined  would  not  be  consistent  to  the 
maximum  extent  practicable  with  the 
State’s  program.  While  the  Act  prohibits 
approval  of  Federal  license  and  permit 
activities  as  v;ell  as  Federal  assistance  • 
programs  in  the  event  of  an  objection  by 
the  State  agency,  no  similar  directive  is 
provided  with  respect  to  Federal  activi¬ 
ties  including  projects  under  dispute. 
Therefore,  NOAA  cannot  require  cessa¬ 
tion  of  action  in  these  instances.  How¬ 
ever,  we  strongly  encourage  Federal 
agencies  not  to  proceed  with  an  activity 
after  notification  by  the  State  agency 
that  it  disagrees  with  the  Federal  agen¬ 
cy’s  consistency  determination.  As  a 
practical  matter,  continued  action  may 
simply  invite  judicial  Intervention  en¬ 
joining  such  action  pending  resolution  of 
the  disagreement  by  the  parties  or  by  the 
Secretary  of  Commerce  in  the  event  the 
conflict  reaches  the  stage  of  being  a  “ser¬ 
ious  disagreement”  subject  to  Secretarial 
mediation.  We  further  point  out  that  the 
whole  purpose  for  having  Federal  agen¬ 
cies  provide  Sta  te  agencies  with  notifica¬ 
tion  at  the  earliest  practicable  time  is  to 
permit  sufficient  lead  time  to  resolve  dif¬ 
ferences  before  the  contemolated  date 
scheduled  for  initiation  of  the  proposed 
action. 

(g)  At  the  time  comments  were  solic¬ 
ited  and  received  on  the  preliminary 
draft  of  the  regulations,  the  Coastal 
Zone  Management  Act  Amendments  had 
not  as  yet  been  enacted.  Prior  to  their 
enactment,  a  Secretarial  mediation 
function  was  only  provided  for  the  set¬ 
tlement  of  serious  disagreements  which 
arose  during  program  development. 
(That  provision  has  now  been  deleted 
from  Section  307(b)  and  incorporated 
into  Section  307(h)  of  the  Act.)  The  new 
amendments  now  provide  for  the  media¬ 
tion  of  serious  disagreements  which 
arise  during  the  administration  of  a 
management  program  (Section  307(h)). 
We  point  out  this  new  development  in 
response  to  a  number  of  reviewer  com¬ 
ments  suggesting  that  there  was  no  role 
for  the  Secretary  to  play  with  regard  to 
resolving  disagreements  concerning  the 
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consistency  of  Federal  activities  Includ¬ 
ing  development  projects  and,  therefore, 
the  only  party  recourse  in  the  event 
that  informal  resolution  failed  was  ju¬ 
dicial  appeal.  Congress,  however,  has 
now  explicitly  directed  the  Secretary  of 
Commerce  to  seek  to  mediate  serious  dis¬ 
agreements  during  program  administra¬ 
tion.  TTie  following  outline  describes  the 
procedural  sequence  envisioned  for  the 
settlement  of  disagrewnents  regarding 
the  consistency  of  Federal  activities  in¬ 
cluding  projects  with  approved  State 
programs. 

(1)  Following  a  State  agency’s  dis¬ 
agreement  with  a  Federal  agency’s  con¬ 
sistency  determination,  the  parties  are 
encouraged  to  informally  resolve  their 
differences.  OCZM  will  be  available  upon 
request  to  assist  the  parties  in  their  ne¬ 
gotiation  efforts. 

(2)  After  a  minimiun  period  of  time, 
either  party  may  invoke  the  Secretarial 
mediation  process  if  it  believes  that  a 
serious  disagreement  exists.  ’Three  points 
require  emphasis  here.  First,  the  mini¬ 
mum  period  is  provided  to  encourage  the 
parties  to  make  a  good  faith  effort  to  in¬ 
formally  settle  their  differences.  Sec¬ 
ond,  the  minimum  period  is  a  floor  cri¬ 
teria  and  not  a  ceiling  standard — that 
is,  the  parties  may  not  invoke  Secretarial 
review  prior  to  termination  of  the  mini¬ 
miun  period,  but  they  may  continue 
their  informal  negotiations  for  as  long  as 
they  desire  after  the  period  expires. 
Finally,  NOAA  strongly  emphasizes  that 
review  by  the  Secretary  is  an  action  to 

'  be  taken  as  a  last  resort,  and  that  great 
efforts  should  be  made  by  the  parties  to 
resolve  their  disagreement  informally 
with  the  assistance  of  CXIJZM. 

(3)  In  the  event  either  of  the  parties 
Invokes  the  Secretarial  mediation  proc¬ 
ess,  upon  receiving  notification  of  the 
serious  disagreement  the  Secretary  will 
schedule  a  hearing  on  the  matter  which 
will  be  conducted  in  the  local  area  con¬ 
cerned  (a  hearing  is  a  mandatory  re¬ 
quirement  under  section  307(h)  for  seri¬ 
ous  disagreements  arising  during  the 
administration  of  an  approved  manage¬ 
ment  program) . 

(4)  Following  the  hearing,  the  hearing 
ofiBcer  shall  provide  the  parties  and  the 
Secretary  with  findings  of  fact  and  a 
proposed  resolution  of  the  matter. 
'Thereafter,  the  parties  will  have  a  pe¬ 
riod  of  time  in  which  to  provide  com¬ 
ment  to  the  Secretary  on  the  hearing  of¬ 
ficer's  findings  and  proposed  resolution. 

(5)  After  receipt  of  the  parties  com¬ 
ments,  the  Secretary  shall  schedule  a 
mediation  conference  where  party  and 
Secretarial  representatives  will  attempt 
to  resolve  remaining  differences.  Follow¬ 
ing  the  conference  the  Secretary  shall 
propose  a  recommended  resolution  to  the 
serious  disagreement. 

(6)  If  the  parties  do  not  accept  the 
Secretary’s  recommendation,  the  Office 
of  Management  and  Budget  (OMB),  Ex¬ 
ecutive  Office  of  the  President,  shall  be 
notified  of  the  continuing  disagreement 
and  will  be  fequested  to  concur  with  the 
Secretary’s  recommendation  or  provide 
an  alternative  proposal.  Executive  Office 


participation  is  provided  for  within  sec¬ 
tion  307(h)  of  the  Act. 

(7)  After  considering  OMB’s  com- 
moits  to  the  recommended  resolution,  or 
OMB’s  proposed  alternative  resolution, 
as  the  case  may  be,  the  Secretary  shall 
submit  to"  the  parties  a  final  resolution 
of  the  matter. 

(8)  If  the  final  proposal  does  not  re¬ 
solve  the  serious  disagreement,  the  Sec¬ 
retary  shall  issue  a  statement  determin¬ 
ing  whether  in  the  Secretary’s  view  the 
Federal  action  is  consistent  with  the  ap¬ 
proved  State  program.  The  Secretary  is 
authorized  to  make  this  determination 
in  conjunction  with  the  requirement  of 
section  316(a)  (5)  of  the  Act  that  the 
Secretary  provide  to  the  President  for 
transmittal  to  Congress  a  listing  of  all 
activities  and  projects  which,  pursuant 
to  the  provisions  of  subsections  (c)  and 
(d)  of  section  307,  are  not  consistent 
with  an  approved  State  program.  The 
Secretary’s  determination  shall  consti¬ 
tute  final  agency  action  for  purposes  of 
the  Administrative  Procedure  Act. 

Some  reviewers  who  were  aware  of  the 
likelihood  of  the  development  of  a  medi¬ 
ation  process  for  serious  disagreements 
during  program  administration  have  ex¬ 
pressed  concern  about  the  potential  bur¬ 
dens  which  will  result  from  the  creation 
of  such  a  process.  In  response,  we  point 
out  the  following.  First,  it  is  hoped  that 
most  conflicts  will  be  resolved  through 
informal  means,  and  we  reiterate  that 
neither  party  is  required  to  invoke  the 
mediation  process.  However,  in  the  event 
that  informal  efforts  break  down  and  a 
“serious  disagreement”  stage  is  reached. 
Congress  has  wisely  provided  a  forum  in 
which  the  parties,  after  a  hearing  and 
following  efforts  at  mediation,  may  still 
resolve  their  differences  and  hopefully 
avoid  the  need  to  litigate  the  matter. 
Furthermore,  even  in  those  instances 
where  mediation  efforts  fail  and  court 
intervention  follows,  the  parties  and  the 
judiciary  will  benefit  from  the  findings, 
guidelines  for  review,  proposed  resolu¬ 
tions  and  final  determinations  developed 
by  the  Secretary  who  is  charged  with  ad¬ 
ministering  the  National  Coastal  Zone 
Management  Program.  In  the  long  run, 
well-reasoned  administrative  as  well  as 
judicial  precedent  can  be  developed 
which  will  form  the  basis  for  resolving 
future  disagreements  that  may  arise  be¬ 
tween  Federal  and  State  agencies. 

(ii)  Section  307  (.c)  (3 (.A)  and  (B).  (a) 
A  number  of  fetate  agency  reviewers  in¬ 
dicated  that  State  programs  should  only 
be  required  to  include  provisions  for  re¬ 
view  of  a  limited  number  of  “significant” 
Federal  license  and  permit  activities.  The 
basis  for  this  limitation  was  normally 
twofold,  namely,  because  State  agencies 
as  a  practical  matter  would  not  have 
sufficient  resources  permitting  broad 
oversight  efforts,  and  secondly,  the 
States,’  main  concern  only  encompassed 
those  activities  most  likely  to  have  sig¬ 
nificant  adverse  impacts  upon  the  coastal 
zone.  The  regulations  allow  this  proce¬ 
dure  to  be  followed  and  propose  that 
State  agencies  should  provide  a  listing  of 
Federal  license  and  permit  activities 


which,  under  the  management  program, 
require  State  agency  review. 

Hie  problem  with  this  limited  ap¬ 
proach,  however,  is  that  the  Act  does  not 
speak  in  terms  of  requiring  consistency 
only  for  “significant”  actions,  but  states 
that  “any  applicant  for  a  required  Fed¬ 
eral  license  or  permit  to  conduct  an  ac¬ 
tivity  affecting  land  or  water  uses  in  the 
coastal  zone”  must  certify  that  the  pro¬ 
posed  activity  is  consistent  with  the 
State  program,  and  such  certification, 
following  public  notice,  is  subject  to 
State  agency  concurrence  or  objection. 
While  NOAA  recognizes  the  impracti- 
'cality  of  requiring  States  to*  review  all 
Federal  license  and  permit  activities  af¬ 
fecting  the  coastal  zone,  we  note  that  the 
Bfoad  language  of  the  Act  reflects  a  Con¬ 
gressional  intent  to  assure  that  minor 
actions  which  incrementally  could  have 
an  adveree  impact  on  the  coastal  zone 
should  also  be  consistent  with  State  pro¬ 
grams.  Accordingly,  in  order  to  accom¬ 
modate  both  States’  needs  to  develop 
manageable  programs,  while  at  the  same 
time  satisfying  the  Act’s  provisions  for 
comprehensive  coverage  for  Federal  ac¬ 
tions,  the  proposed  regulations  provide 
for  w'hat  may  be  termed  a  “presumed 
concurrence”  by  State  agencies  for  Fed¬ 
eral  license  and  permit  activities  not 
listed  in  the  State  program  but  which 
affect  the  coastal  zone.  The  effect  of  this 
provision  is  to  require  Federal  license 
and  permit  applicants,  in  limited  in¬ 
stances,  to  certify  that  the  proposed  ac¬ 
tion  is  consistent  with  the  State  pro¬ 
gram.  The  state  agency  need  not  devote 
its  resources  to  review  ,the  action  but 
must  provide  public  notice  of  the  appli¬ 
cation  and  certification  as  provided  by 
the  Act.  If,  within  a  limited  time,  the 
State  agency  does  not  object  to  the  pro¬ 
posed  action,  the  Federal  agency  may 
presume  State  agency  concurrence  and 
may  proceed  with  its  review.  However, 
should  the  State  agency  discover  that 
the  action  could  have  an  adverse  impact 
on  the  coastal  zone,  it  may  incorporate 
the  license  or  permit  within  its  review 
system  for  list^  activities.  At  a  mini¬ 
mum,  this  procedure  assures  that  the 
applicant,  whose  license  or  permit  ac¬ 
tivity  presumably  affects  the  coastal 
zone,  is  cognizant  of  the  State’s  pro¬ 
gram  and  has  attempted  to  assure  that 
the  activity  is  consistent  with  that  pro¬ 
gram. 

(b)  Many  reviewers  expressed  great 
concern  regarding  the  prospects  of  being 
burdened  with  duplicative  and  dela3rlng 
processing  procedures  for  review  of  Fed¬ 
eral  license  and  permit  actions.  While 
NOAA  cannot  eliminate  the  obligations 
which  spring  forth  from  the  consistency 
requirements  of  the  Act,  we  can  and  do 
encourage  joint  processing,  joint  hear¬ 
ings,  combined  functions,  and  other 
procedures  by  Federal  and  State  agen¬ 
cies,  to  avoid  duplication  of  existing  ef¬ 
forts  and  unwarranted  delay.  These  pro¬ 
posed  regulations  are  not  intended  to 
unduly  confine  the  Federal  and  State 
agencies  in  their  efforts  to  develop 
workable  consistency  review  procediu*es. 
On  the  contrary,  NOAA  actively  pro¬ 
motes  the  use  of  flexible  mechanisms  to 
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accomplish  the  purposes  of  the  Act.  In 
this  regard,  we  note  a  number  of  pro¬ 
cedural  options  which,  within  the  con¬ 
text  of  the  regulatory  reQulrements,  are 
available  to  the  Federal  and  State  agen¬ 
cies. 

(1)  A  State  agency  may  wish  to  avoid 
repeated  review  of  one  of  its  listed  “sig- 
nificant”  license  and  permit  activities. 
Accordingly,  after  an  initial  review  and 
development  of  criteria  or  conditions  for 
such  activity,  the  State  agency  may  issue 
a  general  public  notice  and  concurrence 
which,  in  efffect,  would  preclude  the  need 
for  any  further  permit  review  for  similar 
work  in  the  same  area. 

(2)  Some  actions  may  require  multi¬ 
ple  review  by  a  State.  For  example,  un¬ 
der  the  Federal  Water  Pollution  Control 
Act  (FWPCA),  as  amended,  the  Corps 
of  Engineers  will  not  issue  Section  404 
dredge  and  fill  permits  unless  the  appro¬ 
priate  State  official  first  issues  a  water 
quality  certification  tmder  Section  401 
of  that  Act  (See  40  FR  31332,  1975) .  In 
the  event  a  State’s  coastal  zone  manage¬ 
ment  program  requires  State  agency  re¬ 
view  of  section  404  activities,  whenever 
the  State  authorizes  or  objects  to  the 
action  under  Section  401  of  the  FWPCA, 
it  should  concurrently  review  the  con¬ 
sistency  of  the  action  in  terms  of  the 
State  management  program  and,  if  ap¬ 
propriate,  issue  a  consistency  concur¬ 
rence  or  objection  as  well.  This  dual  re¬ 
view  would  then  remove  the  need  to 
process  the  action  a  second  time. 

(3)  In  a  number  of  instances,  a 
coastal  zone  activity  may  require  a  State 
as  well  as  a  Federal  license  or  permit.  As 
a  preliminary  matter,  in  such  circum¬ 
stances,  NOAA  strongly  encourages  that 
efforts  be  made  to  jointly  process  review 
of  the  proposed  action.  After  the  State 
auUiorizes  or  objects  to  the  issuance  of 
the  State  permit,  it  should  at  the  same 
time  indicate  that  any  Federal  license 
or  permit  for  the  identical  activity  will 
or  will  not  be  consistent  with  the  State 
program,  thereby  removing  the  burden 
of  iiaving  to  concur  or  object  again  fol¬ 
lowing  receipt  of  a  Federal  application 
and  certification. 

(c)  A  number  of  Federal  agency  re¬ 
viewers  have  indicated  their  concern 
regarding  the  effect  of  a  State  agency 
concurrence  respecting  the  consistency 
of  a  proposed  activity  with  the  State 
program.  They  argue  that  while  an  ac¬ 
tion  may  be  consistent  with  the  state’s 
program,  it  may  not  '  ecessarily  meet 
the  requirements  of  1  e  Federal  pro¬ 
gram  and,  therefore,  the  Federal  agency 
is  free  to  reject  the  application  despite 
the  State  agency’s  concurrence. 

NOAA  agrees  with  this  position  and 
notes  the  following.  While  sections  307 
(c)(1),  (2),  (3)  and  (d)  of  the  Act  re¬ 
quire  Federal  consistency  with  an  ap¬ 
proved  State  program,  section  307(e)  of 
the  Act  preserves  to  each  Federal  agency 
its  resix>nsibility  for  promoting  its  mis¬ 
sion  requirements.  Accordingly,  if  a  State 
agency  concurs  with  an  applicant’s  cer¬ 
tification  statement,  It  is  expected  that 
the  Federal  agoicy  will  not  normally 
deny  the  license  or  permit.  However,  the 
Federal  agency  has  the  power  to  do  so 


where  there  are  overriding  national  pro¬ 
gram  factors  which  dictate  rejection  of 
the  application.  This  type  of  situation 
win  hopefully  be  kept  to  a  minimum, 
particularly  in  light  of  the  fact  that  ap¬ 
proved  State  programs  will  generally  re- 
fiect  the  policies  and  objectives  embodied 
within  Federal  agency  programs  by  vir¬ 
tue  of  Federal  agencies  coordination  and 
cooperation  with  State  agencies  during 
program  development. 

(d)  Many  reviewers  have  expressed 
concern  regarding  the  State  agencies’  au¬ 
thority  to  concur  with  a  certification 
statement  by  simply  taking  no  action 
within  the  six  month  period  following 
receipt  of  the  certification  (section  307 
(c)(3)).  Reviewers  have  argued  that 
presumed  concurrence  can  unduly  and 
inequitably  delay  the  issuance,  denial  or 
conditioning  of  a  Federal  license  or  per¬ 
mit  to  the  detriment  of  the  applicant. 
Furthermore,  this  extended  process  can 
add  confusion  and  delay  to  Federal 
agency  program  administration.  Accord¬ 
ingly,  while  the  Act  permits  the  states  to 
concur  by  default  after  a  six  month 
period,  NOAA  strongly  urges  that,  “at  the 
earliest  practicable  time’’ — as  the  Act 
also  provides — a  State  agency  notify  the 
applicant  and  Federal  agency  that  it 
conciu*s  with  or  objects  to  the  applicant’s 
certification.  A  State  agency  should  re¬ 
strict  the  period  of  public  notice,  receipt 
of  comments,  party  consultation,  hearing 
proceedings,  and  State  agency  appellate 
review  to  the  minimum  time  necessary  to 
fully  inform  the  public,  obtain  sufficient 
c(Hnment,  and  develop  a  reasoned  deci¬ 
sion  on  the  matter.  Ninety  (90)  days 
from  the  State  agency’s  receipt  of  the 
certification  statement  is  recommended 
as  sufficient  time  for  these  purposes. 

(e)  Section.  307(c)  (3)  permits  a  Fed¬ 
eral  license  or  permit  applieant  to  appeal 
to  the  Secretary  from  a  State  agency  ob¬ 
jection  to  a  certification.  The  Secretary 
may  override  the  State  agency’s  objec¬ 
tion  If  it  is  found  that  the  “activity  is 
consistent  with  the  objectives  ot  this  -title 
or  is  otherwise  necessary  in  the  interest 
of  national  security.’^  (Emphasis  added.) 
The  same  bases  for  Secretarial  override 
are  provided  within  section  307(d)  of 
the  Act.  A  number  of  reviewers  have  re¬ 
quested  clarification  respecting  the 
meaning  of  the  highlighted  terms.  NOAA 
has  added  additional  definitions  within 
the  regulations  in  response  to  these  re¬ 
quests. 

Some  of  the  reviewers  have  argued 
that  if  a  State  agency  determines  that 
an  activity  is  not  consistent  with  the 
approved  State  program  (which  pro¬ 
gram,  to  have  been  approved,  necessarily 
satisfies  the  “objectives”  of  the  Act), 
then  there  is  no  basis  for  the  Secretary 
to  find  consistency  with  the  Act’s  ob¬ 
jectives, — in  other  words,  that  a  Secre¬ 
tarial  override  on  the  basis  of  consist¬ 
ency  with  the  objectives  of  the  Act  Is 
mutually  inconsistent  with  the  existence 
of  an  approved  State  program.  There  is  a 
fallacy  in  this  argument  which  we 
would  like  to  point  out  at  this  time. 
There  are  an  infinite  number  of  forms 
that  a  State  program  may  take  and  still 
be  approved  under  the  Act.  For  example, 
the  stringency  for  environmental  con¬ 


trol  of  certain  types  of  areas  may  vary 
from  program  to  program,  subject  to  a 
minimum  standard  of  protection  called 
for  by  the  Act.  Thus,  an  activity  affect¬ 
ing  wetlands  may  be  subject  to  objection 
in  one  State  but  not  in  another,  and  yet 
both  programs  are  approvable  under  the 
Act.  Another  example  is  a  situation 
where  a  State  program  fails  to  antici¬ 
pate  the  demand  for  a  certain  type  of 
activity  within  its  coastal  zone,  and  in 
the  absence  of  guidelines  or  standards 
with  which  to  evaluate  the  activity,  the 
State  agency  objects  to  the  proposed 
activity.  In  such  instances,  despite  the 
inconsistency  with  the  State  program, 
the  proposed  activity  may  nevertheless 
be  found  to  be  consistent  with  the  ob¬ 
jectives  of  the  Act.  With  these  distinc¬ 
tions  in  mind  we  note  the  following: 

When  an  applicant  on  appeal  argues 
that  the  proposed  activity  is  consistent 
with  the  objectives  of  the  Act,  this  does 
not  mean  that  the  Secretary  will  be  judg¬ 
ing  the  action  against  the  policies  and 
procedures  within  the  State’s  approved 
program.  The  State  agency’s  finding  of 
inconsistency  with  the  State’s  program 
is  presumed  to  be  correct  and  is  not  an 
issue  on  appeal.  The  basis  for  a  Secre¬ 
tarial  override  will  be  similar  to  that 
provided  within  a  variance  procedure. 
A  deviation  from  the  State  program  may 
be  permitted  (1)  If  the  pressed  activity 
is  compatible  with  the  objectives  of  the 
Act  (although  not  with  the  specific  State 
program  requirements) ;  while  this  is  one 
of  the  bases  necessary  to  justify  a  Sec¬ 
retarial  override,  standing  alone  it  is  not 
sufficient.  Additionally,  the  applicant 
must  demonstrate  (2)  That  complete  ad¬ 
herence  to  the  State  program  would 
cause  the  applicant  to  suffer  a  substan¬ 
tial  biu*den,  and  (3)  That  the  deviation, 
if  permitted,  would  not  have  a  signifi¬ 
cant  negative  impact  upon  the  integrity 
at  the  State  program. 

With  respect  to  a  Secretarial  override 
based  upon  the  interest  of  national  se¬ 
curity,  one  point  is  worth  noting.  The 
legislative  history  indicates  that  when  a 
Defense  Department  agency  informs  the 
Secretary  that  an  activity  is  necessary  in 
the  interest  of  national  security,  the  Sec¬ 
retary,  with  the  aid  of  the  information 
submitted,  will  make  an  independent  re¬ 
view  and  decision  on  the  matter.  In  other 
words,  while  the  views  of  the  Defense 
Department  agencies  ms«r  be  highly  per¬ 
suasive,  they  are  not  dispositive. 

(f)  Following  the  review  period  on  the 
preliminary  draft  of  the  regulations,  the 
Coastal  Zone  Management  Act  Amend¬ 
ments  were  enacted.  Due  to  this  sequence 
of  events,  no  comments  were  received 
concerning  the  new  Federal  consistency 
provision,  section  307(c)(3)(B),  which 
applies  to  Outer  Continental  Shelf  (OCS) 
oil  and  gas  exploration,  development  and 
production  activities.  NOAA  is  presently 
reviewing  the  new  provision  and  antici¬ 
pates  that  a  number  of  questions  will 
arise  concerning  the  meani^  to  be  given 
to  certain  terms  within  the  provision. 

For  example,  it  may  be  necessary  ^ 
establish  what  constitutes  “necessary 
data  and  information"’  which  an  appli¬ 
cant  must  supply  to  the  State  agency 
along  with  the  exploration,  development 
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or  production  plan  and  certification 
statement.  A  related  Issue  involves  the 
term  “described  in  detail. "  PoDowlng 
State  agency  concurrence  with  an  ex¬ 
ploration,  development  or  production 
plan  and  certification  statement,  any 
Federal  license  or  permit  activity  de¬ 
scribed  in  detail  in  such  plan  will  no 
longer  be  subject  to  individual  consist¬ 
ency  review  imder  Section  301(c)  (3)  (A) 
of  the  Act.  At  the  time  of  plan  submis¬ 
sion,  applicants  may  only  be  able  to  de¬ 
scribe  certain  future  activities  in  the 
most  general  terms  due  to  the  fact  that 
it  may  be  impossible  to  fully  anticipate 
the  impacts  and  needs  which  will  result 
from  the  proposed  action.  A  questicm 
arises  as  to  whether  such  activities  gen¬ 
erally  outlined  in  a  plan  should  be  con¬ 
sidered  as  activities  “described  in  detail” 
for  purposes  of  consistency  review.  NOAA 
invites  comments  on  these  issues  as  well 
as  on  other  matters  concerning  the  new 
OCS  provision. 

(iii)  Section  307 (ey.  A  few  Federal 
agency  reviewers  have  asked  for  clarifica¬ 
tion  regarding  the  impact  of  this  pro¬ 
vision  of  the  Act.  As  is  made  clear  at  page 
20  of  the  Senate  Report  (citation  above) , 
this  provision  “is  a  standard  clause  dis¬ 
claiming  intent  to  diminish  Federal  or 
State  authority  in  the  fields  affected  by 
the  Act  •  •  NOAA  construes  this 
provision  as  merely  preserving  for  each 
Federal  agency  the  responsibility  for  its 
own  mission,  subject  to  such  additional 
requirements  as  the  Act  may  impose. 
Thus  the  duty  the  Act  imposes  upon  Fed¬ 
eral  agencies  is  not  set  aside  by  virtue  of 
this  Section.  The  Act  was  intended  to  ef¬ 
fect  substantive  changes  in  the  Federal 
agency  decision-making  within  the  con¬ 
text  of  the  discretionary  powders  residing 
within  such  agencies.  Accordingly,  Fed¬ 
eral  agencies  must,  where  possible,  incor¬ 
porate  the  policies  and  procedxires  sef 
forth  in  the  Act  as  a  working  part  of  all 
Federal  decisions  which  affect  the 
coastal  zone. 

(iv)  Section  307if) .  A  niunber  of  ques¬ 
tions  were  raised  by  reviewers  respecting 
the  interface  between  the  Federal  con¬ 
sistency  requirements  of  the  Act  and  the 
'provisions  for  preserving  the  •  require¬ 
ments  of  the  Federal  Water  Pollution 
Control  Act  (FWPCA) ,  as  amended,  and 
dean  Air  Act  (CAA>,  as  amended.  One 
question  concerned  whether  a  State 
agency  could  incorporate  into  its  man¬ 
agement  program  water  and  air  quality 
reqiurements  more  stringent  than  those 
established  by  the  Environmental  Pro¬ 
tection  Agency  (EPA)  under  the  FWPCA 
and  CAA.  It  is  clear  from  the  Act  that 
the  adoption  of  less  stringent  require¬ 
ments  would  be  impermissible.  As  to  the 
issue  of  more  stringent  standards,  at  this 
time  NOAA  has  not  taken  a  position  on 
this  issue  and  welcomes  comments  on  the 
matter. 

(v)  Section  312:  Review  of  Perform¬ 
ance.  One  reviewer  noted  the  fact  Uiat 
the  pr(H)osed  draft  regulations  did  not 
explicitly  address  the  matter  of  public 
i!>articipation  with  regard  to  monitoring 
the  consistency  of  Federal  actions  with 
approved  State  programs.  In  response  to 
this  comment  we  point  out  that  the  em¬ 


phasis  within  the  Federal  consistency 
provisions  of  the  Act  is  the  resolution  of 
disagreements  by  the  parties,  namely, 
the  Federal  ag^cles,  applicants  and 
State  agencies.  However,  the  puMic  hear¬ 
ing  requirement  of  Section  307(h)  relat¬ 
ing  to  serioiis  disagreements  arising  dur¬ 
ing  program  administration,  and  the 
public  notice  and  comment  requirement 
of  Section  307(c)  (3)  relating  to  Federal 
licenses  and  permits,  open  the  review 
proceedings  to  the  public,  and  NOAA  en¬ 
courages  interested  parties  to  provide  the 
Secretary,  0<?ZM,  Federal  agencies  and 
State  agencies  with  relevant  information 
on  matters  concerning  the  consistency 
of  proposed  Federal  actions. 

Another  reviewer  noted  that  while  the 
provisions  of  the  draft  regulations  at¬ 
tempted  to  assure  that  State  agency  ob¬ 
jections  to  Federal  actions  were  i^e- 
quately  reviewed  by  the  Secretary,  there 
w^ere  no  measures  provided  for  reviewing 
the  propriety  of  State  agency  concur¬ 
rences  to  proposed  FWeral  actions..  In 
other  words,  the  regiilations  lacked  a 
mechanism  for  reviewing  situations 
where  a  State  agency  might  fail  to 
properly  enforce  the  requirements  of  an 
approved  program,  thereby  allowing  an 
inconsistent  Federal  action  to  proceed 
despite  a  conflict  with  the  approv^  State 
progi*am. 

As  'far  as  instances  where  a  State 
agency  concurs  with  respect  to  the  con¬ 
sistency  of  a  Federal  action  when,  in  fact, 
the  approved  State  program  requires  an 
objection,  two  points  require  emphasis. 
First,  if  a  State  fails  to  enforce  its  own 
legal  requirements  and  criteria  which  are 
incorporated  in  its  approved  program,  it 
is  probable  that  there  would  be  third 
party  recoui'se  to  State  court  proceedings 
to  compel  State  agency  adherence  to  the 
requirements  of  the  State  program.  Of 
more  significance  as  far  as  NOAA  in¬ 
volvement  is  concerned  is  the  fact  that 
the  Secretary,  under  section  312  of  the 
Act,  is  authorized  to  require  enforce¬ 
ment  of  the  performance  standards 
within  approved  State  programs,  and 
may  terminate  financial  assistance  under 
section  306  of  the  Act  if  it  is  determined 
.that  “the  state  is  failing  to  adhere  to 
and  is  not  justified  in  deviating  frwn  the 
program  approved  by  the  Secretary.”  In 
the  near  futiu^,  relations  developing 
the  framework  for  comprehensive  imple¬ 
mentation  of  performance  review  will  be 
promulgated.  In  the  meantime,  and 
thereafter,  interested  parties  are  invited 
to  provide  comments  to  <x;ZM  respecting 
their  disagreements  with  State  agency 
concurrences  with  proposed  Federal 
actions. 

'  Concluding  Remarks 

As  NOAA  moves  into  this  new  phase 
of  coastal  zone  management,  namely, 
program  approval  and  administration,  we 
strongly  urge  public  questioning  and 
comment  on  the  new  issues  and  problems 
that  are  evolving.  These  proposed  regu¬ 
lations  set  forth  the  policies  and  pro¬ 
cedures  to  be  followed  to  implement  the 
Federal  consistency  provisions  of  the  Act. 
Their  significance  and  potential  cannot 
be  overly  stressed.  Congress  has  provided 


an  extraordinary  opportunity  to  promote 
comprehensive  Federal-State  cooperative 
land  and  water  use  management  for  the 
Nation’s  coastal  zone.  The  benefits  of 
such  a  program  can  be  far-reaching  if 
the  procedures  for  its  effectuation  do  not 
frustrate  the  ultimate  goal. 

NOAA  invites  public  comment  on  these 
proposed  regulations  so  that  they  may 
be  modified,  where  necessary  and  legally 
permissible,  to  fvilly  reflect  the  needs  of 
the  public  and  parties  affected  by  the 
provisions.  Written  comments  should  be 
submitted  to  the  OflBce  of  Coastal  Zone 
-Management,  National  Oceanic  and  At¬ 
mospheric  Administration,  U.S.  Depart¬ 
ment  of  Commerce,  3300  Whitehaven 
Street  NW.,  Washington,  D.C.,  20235,  on 
or  before  November  29,  1976.  Following 
the'  close  of  the  comment  period,  and 
after  review  of  the  comments,  the  Ad¬ 
ministrator  may  amend  these  proposed 
regulations  to  reflect  necessary  and  per¬ 
missible  changes.  The  Administrator 
shall  then  publish  final  regulation^in  the 
Federal  Register. 

Robert  M.  Whitb, 
Administrator. 
Subpart  A — General 

Sec. 

921.1  Definitions. 

92 1 .2  Requirements . 

921.3  Authority.  , 
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Subpart  B — Federal  Consistency  Procedures 
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permits. 

921.7  Consistency  of  Outer  Continental 

Shelf  activities. 

921.8  Consistency  of  Federal  assistance  pro¬ 

grams. 

Subpart  A — General 
§921.1  Definitions. 

In  these  Vegulations: 

(a)  “Act”  means  the  Coastal  Zone 
Management  Act  of  1972  (16  U.S.C. 

§  1451,  et  seq.) ,  as  amended. 

(b)  “Secretary”  means  the  Secretary 
of  the  U.  S.  Department  of  Commerce. 

(c)  “OMB”  means  the  Office  of  Man- 
.agement  and  Biidget,  J^ecutive  Office  of 
the  President  of  the  United  States. 

_  (d)  “<X;2iM”  means  the  Office  of 
Coastal  Zone  Management.  National 
Oceanic  and  Atmospheric  Administra¬ 
tion,  U.  S.  Department  of  Commerce. 

(e)  “Federal  agency”  means  any  de¬ 
partment,  agency,  board,  commission,  in¬ 
dependent  office  within  the .  executive 
branch  of  the  Federal  Government,  and 
any  wholly  Federal  Government  corpo¬ 
ration. 

(f)  “State  agency”  means  the  unit  or 
imits  of  a  State  government  responsible 
for  the  administration  of  a  management 
program. 

(g)  “Management  program”  includes, 
but  is  not  limited  to,  a  statement  in 
words,  maps,  illustration,  or  other  media 
of  communication  adopted  by  a  coastal 
State  in  accordance  with  the  provisions 
of  the  Act  and  approved  by  the  Secretary, 
that  sets  forth  objectives,  policies,  and 
standards  to  guide  public  and  private 
uses  of  lands  and  waters  of  a  State’s 
coastal  zone. 
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(h)  “Federally  conducted  or  supported 
activity”  means  any  activity  directly  af¬ 
fecting  the  coastal  zone  and  being  con¬ 
ducted  by  or  on  behalf  of  a  Federal 
agency  at  the  time  of  the  approval  of  a 
management  program,  or  any  such  ac¬ 
tivity  begun  by  or  on  behalf  of  a  Fed¬ 
eral  agency  after  the  approval  of  a  man¬ 
agement  program,  Including  a  Federal 
development  project,  but  does  not  in¬ 
clude:  (1)  Hie  issuance  of  a  Federal  li¬ 
cense  or  permit  or  (2)  The  granting  of 
Federal  assistance  to  a  State  or  local 
government. 

(i)  “Federal  development  project” 
means  any  construction  project  involv¬ 
ing  a  building  or  other  stnicture,  or  the 
alteration  of  terrain  or  a  body  of  water, 
conducted  or  financially  supported  by 
the  Federal  Government  after  the  ap¬ 
proval  of  a  management  program. 

(j)  “Federal  license  or  permit”  means 
any  license  or  permit  which  any  Federal 
agency  is  authorized  to  issue  to  conduct 
an  activity  affecting  land  or  water  uses 
in  the  coastal  zone,  and  includes  any  li¬ 
cense  or  permit  for  any  activity,  affect¬ 
ing  any  land  use  or  water  use  in  the 
coastal  zone,  described  in  detail  in  any 
plan  for  the  exploration  or  development 
of,  or  production  from,  any  area  which 
has  been  leased  under  the  Outer  Contin¬ 
ental  Shelf  Lands  Act  (43  U.S.C.  §  1331 
et  seq.)  and  regulations  thereto. 

(k)  “Federal  assistance”  means  as¬ 
sistance  to  state  and  local  governments, 
or  to  any  entity  related  thereto,  through 
grant  or  contractual  an’angements, 
loans,  guarantees  or  insurance,  under  a 
Federal  program  other  than  the  one  au¬ 
thorized  by  the  Act,  for  an  activity  af¬ 
fecting  the  coastal  zone. 

(l)  “Coastal  zone”  means  the  coastal 
zone  as  defined  in  a  State’s  management 
program  for  coastal  waters  (including 
the  waters  therein  an  thereunder), 
strongly  influenced  by  each  other  and  in 
proximity  to  the  shorelines,  and  includes 
islands,  transitional  and  intertidal  areas, 
salt  marshes,  wetlands,  and  beaches,  with 
the  waters  extending,  in  the  Great  Lakes, 
to  the  international  boimdary  between 
the  United  States  and  Canada  and,  in 
other  areas,  seaward  to  the  outer  limit  of 
the  United  States  territorial  sea,  and  for 
lands  extending  inland  from  the  short¬ 
lines  only  to  the  extent  necessary  to  con¬ 
trol  shorelands,  the  uses  of  which  have 
a  direct  and  significant  impact  on  the 
coastal  waters.  Excluded  from  the  coastal 
zone  are  lands,  the  use  of  which  is  by  law 
subject  solely  to  the  discretion  of  or 
which  is  held  in  trust  by  the  Federal 
Government,  its  officers  or  agents. 

(m)  “Applicant”  means  an  individual, 
public  or  private  corporation,  partner¬ 
ship,  association,  or  other  entity  orga¬ 
nized  or  existing  under  the  laws  of  any 
State:  a  Federal  agency;  any  State,  re¬ 
gional  or  local  government;  or  any  entity 
of  any  such  State,  regional  or  local  gov¬ 
ernment,  applying  for  a  Federal  license 
or  permit  to  conduct  an  activity  affect¬ 
ing  land  or  water  uses  in  the  coastal 
zone,  or  submitting  to  the  Secretary  of 
the  Interior  any  plan  for  the  explora¬ 
tion  or  development  of,  or  production 
from,  any  area  which  has  been  leased 
under  the  Outer  Continental  Shelf  Lands 


Act,  and  regulations  thereto,  which  plan 
describes  activities  affecting  any  land  use 
or  water  use  in  the  coastal  zone. 

(n)  “Applicant  agency”  means  any 
state  or  local  government,  or  any  entity 
related  thereto,  applying  for  Federal  as¬ 
sistance,  under  a  Federal  program  other 
than  the  one  authorized  by  the  Act,  for 
an  activity  affecting  the  coastal  zone. 

(o)  “Consistent  to  the  maximum  ex¬ 
tent  practicable”  describes  the  require¬ 
ment  that  a  Federally  conducted  or  sup¬ 
ported  activity,  including  a  Federal  de¬ 
velopment  project,  be  consistent  with  a 
management  progi’am  except  to  the  ex¬ 
tent  that  deviation  therefrom  is  justi¬ 
fied  because:  (1)  some  circumstance 
arose  after  the  approval  of  the  man¬ 
agement  program  which  was  not  fore¬ 
seen  at  the  time  of  the  approval  and  (2) 
A  consistent  action  would  thereafter  im¬ 
pose  an  unreasonable  burden  on  the 
Federal  agency  in  relation  to  the  nega¬ 
tive  impact  on  the  deviation  of  the  integ¬ 
rity  of  the  management  program. 

(p)  “Consistent  with  the  objectives  or 
purposes  of  the  Act”  describes  a  Federal 
license  or  permit  activity  or  Federal  as¬ 
sistance  activity  which  is  inconsistent 
with  a  management  program  but  which 
the  Secretary  nevertheless  determines  is 
a  permissible  activity  because;  (1)  The 
activity  is  compatible  with  the  policies 
declared  by  Congress  in  Section  302  and 
subsections  (a)  and  (b)  of  Section  303 
of  the  Act,  (2)  The  activity  will  not  have 
a  significant  negative  impact  upon  the 
integrity  of  the  management  program, 
and  (3)  Requiring  consistency  for  the  ac¬ 
tivity  would  impose  an  imreasonable 
burden  on  the  applicant. 

(q)  “Necessary  in  the  interest  of  na¬ 
tional  security”  describes  a  Federal  li¬ 
cense  or  permit  activity  or  Federal  as¬ 
sistance  activity  which  is  inconsistent 
with  a  management  program  but  which 
is  nevertheless  found  to  be  essential  for 
the  national  security  as  independently 
determined  by  the  Secretary. 

§'921.2  Kcquirementfi. 

This  part  establishes  policies  and  pro¬ 
cedures  to  be  utilized  by  coastal  States 
and  Federal  agencies  for  implementing 
the  Federal  consistency  provisions  of  the 
Act. 

(a)  Coastal  zone  management  pro¬ 
grams  developed  by  the  coastal  States 
shall  comply  with  the  Federal  consist¬ 
ency  policies  and  procedures  of  Section 
307  of  the  Act.  Coastal  zone  management 
programs  shall  give  full  consideration  to 
Federal  consistency  requirements  and 
such  consideration  shall  be  reflected  by 
procedures  incorporated  in  the  manage¬ 
ment  programs  to:  (1)  Review  the  con¬ 
sistency  of  Federally  conducted  or  sup¬ 
ported  activities  including  Federal 
development  projects,  (2)  Provide  public 
notice  and  review  of  the  certification  of 
consistency  statements  developed  by  ap¬ 
plicants  for  Federal  licenses  and  permits, 
and  (3)  Review  the  consistency  of  Fed¬ 
eral  assistance  to  applicant  agencies. 

(b)  Federal  agencies  shall  comply  with 
the  Federal  consistency  policies  and  pro¬ 
cedures  of  Section  307  of  the  Act.  Fed¬ 
eral  agencies  shall;  (1)  Develop  proce¬ 
dures  to  provide  State  agencies  with 


notification  and  an  opportunity  to  review 
the  consistency  of  Federally  conducted 
or  supported  activities  including  Federal 
development  projects,  (2)  Not  grant 
Federal  licenses  or  permits  if  the  State 
agency  objects  to  the  applicant’s  certifi¬ 
cation,  unless  the  objection  is  overridden 
by  the  Secretary,  and  (3)  Not  grant  Fed¬ 
eral  assistance  to  applicant  agencies  if 
the  State  agency  finds  that  the  proposed 
activity  is  not  consistent  with  the  man¬ 
agement  program,  unless  the  State 
agency  objection  is  overridden  by  the 
Secretary. 

§  921.3  Aulliorily. 

Authority  for  these  regulations  is 
found  within  the  following  provisions  of 
ifVct  * 

(a)  Section  307(c)(1)  of  the  Act 
which  provides:  “Each  Federal  agency 
conducting  or  supporting  activities  di¬ 
rectly  affecting  the  coastal  zone  shall 
conduct  or  support  those  activities  in  a 
manner  which  is,  to  the  maximum  extent 
practicable,  consistent  with  approved 
state  management  programs.” 

<b)  Section  207(c)(2)  of  the  Act 
which  provides;  “Any  Federal  agency 
which  shall  undertake  any  development 
project  in  the  coastal  zone  of  a  state  shall 
insure  that  the  project  is,  to  the  maxi¬ 
mum  extent  practicable,  consistent  with 
approved  state  management  programs.” 

(c)  Section  307(c)  (2)  of  the  Act, 
amended  by  the  Coastal  Zone  Manage¬ 
ment  Act  Amendments  of  1976  (Pub.  L. 
94-370, 90  Stat.  1013)  which  provides; 

(A)  After  final  approval  by  the  Secretary 
of  a  state’s  management  program  any  appli¬ 
cant  for  a  required  Federal  license  or  permit 
to  conduct  an  activity  affecting  land  or  water 
uses  in  the  coastal  zone  of  that  state  shall 
provide  in  the  application  to  the  licensing 
or  permitting  agency  a  certification  that  the 
proposed  activity  complies  with  the  state’s 
approved  program  and  that  such  activity 
wUl  be  conducted  in  a  manner  consistent 
with  the  program.  At  the  same  time,  the 
applicant  shall  fiurnish  to  the  state  or  its 
designated  agency  a  copy  of  the  certification, 
with  all  necessary  information  and  data. 
Each  coastal  state  shall  establish  procedures 
for  public  notice  in  the  case  of  all  such 
certifications  and,  to  the  extent  it  deems  ap¬ 
propriate,  procedures  for  public  hearings  in 
connection  therewith.  At  the  earliest  prac¬ 
ticable  time,  the  state  or  its  designated 
agency  shall  notify  the  Federal  agency  con¬ 
cerned  that  the  state  concurs  with  or  objects 
to  the  applicant’s  certification.  If  the  state 
or  its  designated  agency  fails  to  furnish  the 
required  notification  within  six  months  after 
receipt  of  its  copy  of  the  applicant’s  certifi¬ 
cation,  the  state’s  concurrence  with  the  cer¬ 
tification  shall  be  conclusively  presumed.  No 
license  or  permit  shall  be  granted  by  the 
Federal  agency  until  the  state  or  its  desig¬ 
nated  agency  has  concurred  with  the  appli¬ 
cant’s  certification  or  until,  by  the  state’s 
failure  to  act,  the  concurrence  Is  conclusively 
presumed,  rmless  the  Secretary,  on  his  own 
initiative  or  upon  appeal  by  the  applicant, 
finds,  after  providing  a  reasonable  opportu¬ 
nity  for  detailed  comments  from  the  Federal 
agency  involved  and  from  the  state,  that  the 
activity  is  consistent  with  the  objectives  of 
this  title  or  is  otherwise  necessary  in  the 
interest  of  national  security. 

(B)  After  the  management  program  of  any 
coastal  state  has  been  approved  by  the  Sec¬ 
retary  under  section  3()6,  any  person  who 
submits  to  the  Secretary  of  the  Interior  any 
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plan  for  the  exploration  or  development  of, 
or  production  from,  any  area  which  has  been 
leased  under  the  Outer  Ck>ntlnental  Shelf 
Lands  Act  (43  T7J3.C.  1331  et  seq.)  and  regu¬ 
lations  under  such  Act  shall,  with  respect  to 
any  exploration,  development,  or  production 
described  in  such  plan  and  affecting  any  land 
use  or  water  use  in  the  coastal  zone  of  such 
state,  attach  to  such  plan  a  certification  that 
each  activity  which  is  described  in  detail  in 
such  plan  complies  with  such  state’s  ap¬ 
proved  management  program  and  will  be  car¬ 
ried  out  in  a  manner  consistent  with  such 
program.  No  Federal  official  or  agency  shall 
grant  such  person  any  license  or  permit  for 
any  activity  described  in  detail  in  such  plan 
until  such  state  or  its  designated  agency  re¬ 
ceives  a  copy  of  such  certification  and  plan, 
together  with  any  other  necessary  data  and 
information,  and  until: 

(I)  such  state  or  its  designated  agency,  in 
accordance  with  the  procedures  required  to 
be  established  by  such  state  pursuant  to 
subparagraph  (A),  concurs  with  such  per¬ 
son’s  certification  and  notifies  the  Secretary 
and  the  Secretary  of  the  Interior  of  such 
concurrence: 

(II)  concurrence  by  such  state  with  such 
certification  is  conclusively  presumed,  as  pro¬ 
vided  for  in  subparagraph  (A);  or 

(ill)  the  Secretary  finds,  pursuant  to  sub- 
paragraph  (A),  that  each  activity  which  is 
described  in  detail  in  such  plan  is  consistent 
with  the  objectives  of  this  title  or  is  other¬ 
wise  necessary  in  the  interest  of  national 
security. 

If  a  state  concurs  or  is  conclusively  pre¬ 
sumed  to  concur,  or  if  the  Secretary  makes 
such  a  finding,  the  provisions  of  subpara¬ 
graph  (A)  are  not  applicable  with  respect 
to  such  person,  such  state,  and  any  Federal 
license  or  permit  which  is  required  to  con¬ 
duct  any  activity  affecting  land  uses  or  water 
uses  in  the  coastal  zone  of  such  state  which 
is  described  in  detail  in  the  plan  to  which 
such  concurrence  or  finding  applies.  If  such 
state  objects  to  such  certification  and  if  the 
Secretary  fails  to  make  a  finding  under 
clause  (ill)  with  respect  to  such  certifica¬ 
tion.  or  if  such  person  falls  substantially  to 
comply  with  such  plan  as  submitted,  such 
person  shall  submit  an  amendment  to  such 
plan,  or  a  new  plan,  to  the  Secretary  of  the 
InteiiOT.  With  respect  to  any  amendment  or 
new  plan  submitted  to  the  Secretary  of  the 
Interior  pursuant  to  the  preceding  sentence, 
the  applicable  time  period  for  purposes  of 
concurrence  by  conclusive  presumption  un¬ 
der  subparagraph  (A)  is  3  months. 

(d)  Section  307(d)  of  the  Act  which 
provides:  “State  and  local  governments 
submitting  applications  for  Federal  as¬ 
sistance  under  other  Federal  programs 
affecting  the  coastal  zone  shall  indicate 
the  views  of  the  appropriate  state  or 
local  agency  as  to  the  relationship  of 
such  activities  to  the  approved  manage¬ 
ment  program  for  the  coastal  zone.  Such 
applications  shall  be  submitted  and  co¬ 
ordinated  in  accordance  with  the  provi¬ 
sions  of  title  IV  of  the  Intergovern¬ 
mental  Coordination  Act  of  1968  (82 
Stat.  1098).  Federal  agencies  shall  not 
approve  proposed  projects  that  are  in¬ 
consistent  with  a  coastal  state’s  manage¬ 
ment  program,  except  upon  a  finding  by 
the  Secretary  that  such  project  is  con¬ 
sistent  with  the  purposes  of  this  title  or 
necessary  in  the  interest  of  national  se¬ 
curity. 

(e)  Section  307(h)  of  the  Act,  added 
to  the  Act  by  Pub.  L.  94-370,  which  pro¬ 
vides:  “In  case  of  serious  disagreement 
between  any  Federal  agency  and  a 
coastal  state: 


(1)  In  the  development  or  the  Initial  im¬ 
plementation  of  a  management  program  un¬ 
der  section  305:  or 

(2)  In  the  administration  of  a  management 
program  approved  under  section  306: 

the  Secretary,  with  the  cooperation  of  the 
Executive  Office  of  the  President,  shall  seek  to 
mediate  the  differences  involved  in  such  dis¬ 
agreement.  The  process  of  such  mediation 
shall,  with  respect  to  any  disagreement  de¬ 
scribed  in  paragraph  (2),  include  public 
hearings  which  shall  be  conducted  in  the 
local  area  concerned.” 

(f)  Section  316(a)  (5)  of  the  Act  which 
provides:  “The  Secretary  shall  prepare 
and  submit  to  the  President  for  trans¬ 
mittal  to  the  Congress  *  •  *  a  listing 
of  all  activities  and  projects  which,  pur¬ 
suant  to  the  provisions  of  subsection  (c) 
or  subsection  (d)  of  section  307,  are  not 
consistent  with  an  applicable  approved 
state  management  program  *  * 

(g)  Section  317  of  the  Act  which  pro¬ 
vides:  “The  Secretary  shall  develop  and 
promulgate,  pursuant  to  section  553  of 
title  5,  United  States  Code,  after  notice 
and  opportunity  for  full  participation  by 
relevant  Federal  agencies,  state  agen¬ 
cies,  local  governments,  regional  organi¬ 
zational  port  authorities,  and  other  in¬ 
terested  parties,  both  public  and  private, 
such  rules  and  regulations  as  may  be 
necessary  to  carry  out  the  provisions  of 
this  title.’’ 

§  921.4  Purpose. 

These  regulations  are  being  promul¬ 
gated  for  the  following  reasons: 

(a)  Program  Implementation.  There 
is  a  need  to  immediately  implement  the 
overall  legislative  program  envisioned  by 
Congress  for  achieving  Federal-State 
consistency  in  the  Nation’s  coastal  zone. 
Federal  and  State  agencies  will  now  be 
required  to  incorporate  Section  307  poli¬ 
cies  and  procedures  into  their  coastal 
zone  management  efforts. 

(b)  Comprehensive  coastal  zone  plan¬ 
ning  and  management.  ’These  regulations 
are  intended  to  describe  the  benefits 
which  accrue  to  a  coastal  State  following 
development  and  approval  of  a  coastal 
zone  management  program.  Congress 
provided  for  Federal  consistency  in  the 
coastal  zone  as  an  incentive  to  encourage 
States  to  develop  management  programs 
under  the  Act.  If  the  States  excercise 
their  full  authority  over  the  lands  and 
waters  in  the  coastal  zone,  in  coopera¬ 
tion  with  Federal  and  local  governments 
and  other  interested  parties,  coastal  pro¬ 
grams  can  be  developed  and  approved 
leading  to  comprehensive  and  efiSclent 
coastal  zone  planning  and  management. 

(c)  Efficient  administration.  These 
regulations  establish  a  minimum  founda¬ 
tion  for  eflBcient  implementation  of  the 
various  consistency  requirements  of  the 
Act,  and  provide  a  degree  of  uniformity 
to  the  developing  Federal,  State  and  local 
government  efforts  to  carry  out  the  re¬ 
quirements  of  the  Act.  The  uniform 
framework  provided  in  the  regulations 
is  not  intended  to  unnecessarily  con¬ 
strain  Federal,  State  and  local  govern¬ 
ments  from  developing  additional  or  al¬ 
ternative  procedures  which  satisfy  the 
requirements  of  the  Act.  The  parties  are 
encouraged  to  place  consistency  proce¬ 


dures  in  the  context  of  existing  intergov¬ 
ernmental  cooperation  processes  and  to 
avoid  duplication  of  effort  and  unneces¬ 
sary  delays  by  adopting  joint  processing 
and  other  procedures  for  reducing  ad¬ 
ministrative  burdens. 

(d)  Define  respective  roles  and  re¬ 
sponsibilities.  (1)  Federal  agencies  are 
required  to  assure  that  their  Federally 
conducted  and  supported  activities  in¬ 
cluding  Federal  development  projects 
are,  to  the  maximum  extent  practicable, 
consistent  with  approved  management 
programs.  They  are  also  required  to  pro¬ 
vide  State  agencies  with  notification 
and  an  opportunity  to  review  the  consist¬ 
ency  of  such  actions.  In  case  of  disagree¬ 
ment,  the  parties  should  informally  at¬ 
tempt  to  settle  the  matter.  OCZM  will 
be  available  upon  request  to  assist  the 
parties.  In  the  event  the  matter  reaches 
the  stage  of  being  a  serious  disagreement, 
either  party  may  invoke  the  Secretarial 
mediation  process.  A  request  for  review 
by  the  Secretary  should  only  be  made  as 
a  last  resort  effort,  and  the  parties  should 
earnestly  endeavor  to  resolve  their  dis¬ 
agreement  informally  with  the  assistance 
of  OCZM. 

(2)  The  Secretary  shall  attempt  to 
mediate  serious  disagreements  between 
Federal  and  State  agencies.  If  the  Secre¬ 
tary’s  mediation  efforts  fail,  OMB  shall 
be  called  in  to  assist  the  Secretary.  If  this 
joint  effort  does  not  lead  to  resolution 
of  the  disagreement,  the  Secretary  shall 
issue  a  statement  indicating  whether  or 
not,  in  the  Secretary’s  view,  the  action 
under  review  is  consistent  with  the  man¬ 
agement  program. 

(3)  The  Act  requires  that  an  applicant 
certify  that  the  proposed  activity  is  con¬ 
sistent  with  the  management  program. 
The  State  agency’s  responsibilities  are 
to  provide  public  notice  of  the  certifica¬ 
tion,  review  the  matter,  and  concur  with 
or  object  to  the  applicant’s  certification. 
The  certification  requirement  cannot  be 
waived  by  the  State  agency,  nor  can  the 
State  agency  directly  assume  the  respon¬ 
sibility  for  certification.  However,  State 
agencies  may  reduce  the  burden  imposed 
upon  applicants  by  consulting  with  ap¬ 
plicants  prior  to  submission  of  the  certi¬ 
fication  statement  and  providing  appli¬ 
cants  with  assistance  and  information. 
In  the  event  the  State  agency  objects  to 
the  certification  statement,  the  applicant 
has  a  right  of  appeal  to  the  Secretary. 

(4)  Applicant  agencies  are  required  to 
undertake  their  Federal  assistance  ac¬ 
tivities  in  a  manner  consistent  with  the 
management  program.  State  agencies 
are  responsible  for  reviewiiig  such  ac¬ 
tivities  to  assure  their  consistency  with 
the  management  program.  Upon  a  re¬ 
quest  for  review  by  the  applicant  agency, 
State  agency  or  Federal  agency  admin¬ 
istering  toe  Federal  assistance  program, 
toe  Secretary  may,  in  limited  circum¬ 
stances,  override  a  State  agency  objec¬ 
tion  to  a  Federal  assistance  activity. 

(e)  JVOAA  Administration  of  the  Na¬ 
tional  Program.  By  virtue  of  these  regu¬ 
lations,  NOAA  intends  to  assist  Federal 
agencies.  State  agencies,  and  other  inter¬ 
ested  parties  through  the  processes  of 
developii^  cooperative  and  workable 
procedures  for  implementing  the  Fed- 
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eral  consistency  requirement's  of  the  Act. 
The  benefits  of  consistency  depend  upon 
the  creation  of  efficient  and  responsive 
systems  for  notification,  joint  or  concur¬ 
rent  review,  opportunities  for  Federal- 
State-applicant  informal  consultation, 
and  effective,  good-faith  negotiations  of 
differences.  The  Federal  consistency  pro¬ 
visions  of  the  Act  offer  coastal  states 
an  unusual  incentive  for  entry  into  the 
national  coastal  zone  management  pro¬ 
gram.  However,  this  incentive  must  be 
viewed  in  context  with  the  collateral  re¬ 
sponsibility  of  adequately  considering 
Federal  agencies’  views  during  the  de¬ 
velopment  and  administration  of  man¬ 
agement  programs,  and  with  the  require¬ 
ment  for  developing  procedures  to  imple¬ 
ment  the  consistency  provisions  of  the 
Act.  The  Secretary  and,  by  delegation 
NOAA  and  OCZM,  intend  to  be  fully  re¬ 
sponsive  to  Federal  agency  and  State 
agency  needs  with  respect  to  resolving 
any  problems  which  arise  concerning 
implementation  of  the  Federal  con¬ 
sistency  requirements.  Finally,  the  Sec¬ 
retary,  NOAA,  and  OCZM  shall  maintain 
responsibility  for  prudent  administration 
of  the  Act  to  assure  that  the  views  of  the 
Federal  agencies  and  coastal  states  are 
properly  balanced  within  the  framework 
of  national  coastal  zone  management 
policies. 

Subpart  B — Federal  Consistency 
Procedures 

§  921.3  Consistency  of  Federal  aclivilies 

including  development  projects. 

(a)  Federal  agencies  have  the  Initial 
responsibility  for  determining  whether 
existing  or  planned  Federally  conducted 
or  supported  activities  directly  affecting 
the  coastal  zone;  including  planned 
Federal  development  projects  in  or 
directly  affecting  the  coastal  zone,  are 
consistent  to  the  maximum  extent  prac¬ 
ticable  with  an  approved  State  manage¬ 
ment  program.  Federal  agencies,  with  the 
assistance  of  the  designated  State  agen¬ 
cy  or  agencies,  shall  develop  a  set  of 
criteria  and  standards  for  judging  the 
consistency  of  such  actions  with  respect 
to  each  approved  State  management 
program.  Federal  agencies  should  con¬ 
sult  with  State  agencies  during  their 
evaluation  of  whether  an  activity,  in¬ 
cluding  a  development  project,  is  con¬ 
sistent  to  the  maximum  extent  practic¬ 
able  with  an  approved  State  manage¬ 
ment  program. 

(b)  Through  continuing  mechanisms 
of  consultation  and  coordination.  Fed¬ 
eral  agencies  shall  notify  State  agencies 
at  the  earliest  practicable  time  of  exist¬ 
ing  or  planned  Federally  conducted  or 
supported  activities  directly  affecting 
the  coastal  zone,  including  planned 
Federal  development  project  in  or  direct¬ 
ly  affecting  the  coastal  zone.  Such  notif¬ 
ication  may  be  implemented  to  direct 
Federal  agency  commimication  to  the 
State  agency,  expanded  use  of  the  OMB 
Circular  A-95  notification  and  review 
system  (41  FR  2052  (1976) ) ,  or  by  use  of 
other  existing  Intergovernmental  notif¬ 
ication  and  review  procedures  so  long  as 
they  are  modified  and  supplemented 
where  necessary  to  satisfy  the  require¬ 
ments  of  this  section.  Federal  agencies 


and  State  agencies  are  encoxmaged  to  de¬ 
velop  agreements  enumerating  the  types 
of  or  individual  activities.  Including  de¬ 
velopment  projects,  requiring  review  by 
the  State  agencies. 

(c)  Regardless  of  what  procedures 
are  used  by  the  Federal  agency  to  inform 
the  State  agency  of  the  existence  of  Fed¬ 
eral  activities  directly  affecting  the 
coastal  zone,  including  planned  Federal 
development  projects  in  or  directly  af¬ 
fecting  the  coastal  zone,  the  notification 
to  the  State  agency  describing  the  action 
shall  include  either:  (1)  A  statement 
that  the  action  is  consistent  to  the  max¬ 
imum  extent  practicable  with  the  man¬ 
agement  program,  or  (2)  A  statement 
that  the  action  is  not  consistent  with  the 
management  program  and  will  not  be 
pursued  unless  and  until  the  manage¬ 
ment  program  is  appropriately  amended 
to  permit  the  action.  Federal  agencies 
shall  also  notify  State  agencies  of  Fed¬ 
eral  activites,  including  Federal  develop¬ 
ment  projects,  adjacent  or  in  close  prox¬ 
imity  to  the  coastal  zone  which  the  Fed¬ 
eral  agencies  initially  determine  are  not 
subject  to  the  consistency  requirements 
of  the  Act.  All  Federal  agency  notifica¬ 
tions  to  State  agencies  shall  be  accom¬ 
panied  by  adequate  information  to  sup¬ 
port  the  consistency  determinations  and 
should,  where  possible,  be  transmitted  to 
the  State  agencies  at  least  120  days  prior 
to  the  contemplated  initiation  of  new 
actions. 

(d)  A  State  agency  should  inform  the 
Federal  agency  of  its  agreement  or  dis¬ 
agreement  with  the  Federal  agency’s 
consistency  determination  at  the  earliest 
practicable  time.  If  the  State  agency  has 
not  developed  a  response  to  the  matter 
within  45  days  from  receipt  of  the  Fed¬ 
eral  agency  notification,  it  shall,  at  that 
time,  inform  the  Federal  agency  of  the 
status  of  the  matter,  the  basis  for  fur¬ 
ther  delay,  and  shall  indicate  the  ap¬ 
proximate  date  expected  for  development 
of  a  response.  The  Federal  agency  may 
presume  State  agency  agreement  with 
the  Federal  consistency  determination  if 
the  State  agency  fails  to  develop  a  re¬ 
sponse  within  90  days  from  receipt  of  the 
Federal  agency  notification;  State  agen¬ 
cies  are  encouraged  not  to  express  agree¬ 
ment  by  failure  to  respond  to  the  Federal 
agency’s  notification.  In  the  event  the 
State  agency  disagrees  with  the  Federal 
agency’s  consistency  determination,  or 
determination  that  a  Federal  activity, 
including  a  Federal  development  project, 
is  not  subject  to  the  consistency  require¬ 
ments  of  the  Act,  the  State  agency  shall 
accompany  its  response  to  the  Federal 
agency  with  its  reasons  for  the  disagree¬ 
ment.  If  the  Federal  agency  disagrees,  in 
whole  or  in  part,  with  the  State  agency’s 
position,  the  parties  shall  attempt  to 
settle  the  matter  by  informal  means. 
OCZM  shall  be  available  upon  request 
to  assist  the  parties  in  this  regard. 

(e)  A  disagreement  between  a  Federal 
agency  and  a  State  agency  which  per¬ 
sists  to  a  point  at  which  the  parties  are 
still  in  disagreement  after  having  in¬ 
formally  consulted  for  at  least  30  days 
following  the  State  agency’s  disagree¬ 
ment  response  to  the  Federal  agency, 
may  be  declared  by  either  party  to  be  a 


serious  disagreement  for  the  purposes 
of  section  307(h)  of  the  Act;  however, 
neither  party  is  required  to  make  such 
a  declaration,  and  informal  efforts  to 
resolve  the  disagreement  may  proceed 
beyond  this  30  day  period.  In  the  event 
either  party  makes  such  a  declaration 
following  the  30  day  period,  it  shall  notify 
OCZM  that  a  serious  disagreement  has 
been  declared  which  requires  Secretarial 
mediation;  a  copy  of  the  notification 
shall  be  sent  to  the  opposing  agency. 
After  receipt  of  a  notice  of  serious  dis¬ 
agreement,  OCZM  shall  file  a  request 
with  the  Secretary  for  the  scheduling  of 
a  hearing  in  the  local  area  concerned. 

(f)  Upon  receiving  a  hearing  request 
from  OCZM,  the  Secretary  shall  appoint 
a  hearing  officer  who  shall  schedule  a 
hearing  in  the  local  area  concerned.  The 
hearing  officer  shall  give  the  parties  at 
least  30  days  notice  of  the  time  and  place 
set  for  the  hearing.  Upon  receipt  of  the 
hearing  notice,  the  State  agency  shall 
provide  the  public  in  the  local  area  con¬ 
cerned  with  notice  of  the  hearing.  The 
parties  shall  have  20  days  from  receipt 
of  the  hearing  notice  to  submit  to  the 
hearing  officer  a  statement  of  the  serious 
disagreement  with  supporting  informa¬ 
tion;  a  copy  of  the  statement  and  sup¬ 
porting  Information  shall  be  served  on 
the  opposing  agency  party.  Both  the  Fed¬ 
eral  agency  and  State  agency  shall  pro¬ 
vide  the  public  in  the  local  area  con¬ 
cerned  with  notice  of  and  convenient  ac¬ 
cess  to  copies  of  the  statements  of  serious 
disagreement  and  supporting  informa¬ 
tion  at  the  same  time  as  such  documents 
are  submitted  to  the  hearing  officer. 

(g)  Prior  to  the  hearing,  the  hearing 
officer  may  direct  the  parties  to  appear 
at  a  specified  time  and  place  for  a  pre- 
hearing  conference  to  consider:  (1)  the 
possibility  of  withdrawal  of  the  request 
for  Secretarial  mediation:  (2)  the  poten¬ 
tial  for  obtaining  stipulations,  admis¬ 
sions  of  fact,  and  agreements  to  the  in¬ 
troduction  of  documents;  (3)  A  limita¬ 
tion  on  the  number  of  witnesses;  and  (4) 
Any  other  matters  which  may  aid  in  the 
disposition  of  the  hearing  proceedings. 
The  hearing  record  shall  include  a  state¬ 
ment,  Issued  by  the  hearing  officer,  which 
recites  the  action  and  agreements  devel¬ 
oped  at  the  prehearing  conference. 

(h)  Hearings  shall  be  as  informal  as 
may  be  reasonable  and  appropriate  in 
the  circumstances.  At  the  hearing,  the 
Federal  agency  and  State  agency  may 
offer  such  relevant  evidence  as  they  deem 
appropriate  subject  to  the  hearing  offi¬ 
cer's  supervision  as  to  the  extent  and 
manner  of  presentation.  The  hearing 
officer  may  also  accept  relevant  evidence 
offered  by  other  Interested  parties.  All 
oral  testimony  shall  be  under  oath  and 
witnesses  shall  be  subject  to  questioning 
by  the  parties  to  the  disagreement  and 
by  the  hearing  officer.  Hearings  will 
be  recorded  verbatim  and  transcripts 
thereof  shall  be  made  when  requested 
by  Interested  parties;  costs  of  transcripts 
shall  be  borne  by  the  requesting  parties. 

(i)  Within  30  days  following  termina¬ 
tion  of  the  hearing,  the  hearing  officer 
shall  transmit  to  the  Secretary  findings 
of  fact  and  a  proposed  resolution  of  the 
matter,  with  the  reasons  therefor;  copies 
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of  the  hearing  oflBcer’s  findings  and  pro¬ 
posed  resolution  shall  be  sent  to  the  par¬ 
ties  to  the  hearing.  Both  the  Federal 
agency  and  the  State  agency  shall  pro¬ 
vide  the  public  in  the  local  area  con¬ 
cerned  with  notice  of  and  convenient 
access  to  copies  of  the  hearing  officer’s 
decision.  Within  20  days  from  receipt  of 
the  decision,  the  parties  shall  submit 
comments  to  the  Secretary,  with  copies 
to  the  opposing  agency.  Other  interested 
parties  may  also  submit  comments  to  the 
Secretary,  with  copies  to  the  opposing 
agencies. 

(j)  Upon  receipt  of  the  hearing  officer’s 
findings  and  proposed  resolution,  the 
Secretary  shall  schedule  a  mediation 
conference  to  be  attended  by  representa¬ 
tives  from  the  Office  of  the  Secretary,  the 
Federal  agency  and  the  State  agency. 
The  Secretary  shall  give  the  parties  at 
least  30  days  notice  of  the  time  and  place 
set  for  the  mediation  conference.  At  the 
mediation  conference,  the  parties  shall 
endeavor  to  resolve  any  outstanding 
differences. 

(k)  Following  the  termination  of  the 
mediation  conference,  and  after  review¬ 
ing  the  hearing  officer’s  findings  and 
proposed  resolution,  the  comments  of  the 
parties,  and  any  additional  information 
received  from  the  opposing  agencies  or 
other  interested  parties,  the  Secretary 
shall  develop  a  recommended  resolution 
of  the  serious  disagreement  based  upon 
the  information  submitted  and  the  poli¬ 
cies  and  provisions  of  the  Act  and  regu¬ 
lations  thereto.  The  Secretary  shall  for¬ 
ward  the  recommended  resolution,  and 
the  reasons  therefor,  to  the  parties  to 
the  serious  disagreement  for  their  review 
and  comment.  Concurrently,  the  Secre¬ 
tary  shall  notify  OMB  in  writing  of  the 
serious  disagreement,  and  shall  accom¬ 
pany  such  notification  with  necessary 
background  information  and  a  copy  of 
the  recommended  resolution. 

(l)  The  parties  shall  have  15  days 
from  receipt  of  the  recommended  reso¬ 
lution  to  comment  in  writing  to  the  Sec¬ 
retary,  with  a  copy  of  the  comments  to 
the  opposing  party.  If  the  parties  to  the 
serous  disagreement  do  not  accept  the 
Secretary’s  recommended  resolution,  the 
Secretary  shall  so  notify  OMB  and  shall 
provide  OMB  with  the  agencies’  com¬ 
ments  and  any  additional  recommenda¬ 
tions  which  the  Secretary  may  have. 
After  considering  the  information  sub¬ 
mitted  by  the  Secretary,  OMB  shall  in¬ 
form  the  Secretary  that  it  agrees  with 
the  recommended  resolution,  or  shall 
propose  an  alternative  resolution. 

(m)  After  considering  OMB’s  com¬ 
ments  to  the  recommended  resolution,  or 
OMB’s  proposed  alternative  resolution, 
as  the  case  may  be,  the  Secretary  shall 
issue  a  final  resolution  to  the  parties  to 
the  serious  disagreement.  The  parties 
shall  have  10  days  from  receipt  to  accept 
or  reject  the  final  resolution;  copies  of 
the  response  shall  be  sent  to  the  opposing 
agency.  If  the  final  resolution  does  not 
resolve  the  serious  disagreement,  the 
Secretary  shall  determine  whether  the 
subject  activity  is  consLstent  with  the 
management  program.  The  Secretary 
shall  transmit  his  determination  in  writ¬ 
ing,  with  the  reasons  therefor,  to  the 


parties  to  the  disagreement.  In  the  event 
the  Secretary  determines  that  the  activ¬ 
ity  is  not  consistent  with  the  manage¬ 
ment  program,  the  Secretary  shall  no¬ 
tify  the  Federal  agency  that  the  incon¬ 
sistent  action  will  be  reported  to  the 
President  for  transmittal  to  Congress 
pursuant  to  the  requirement  of  section 
316(a)  (5)  of  the  Act.  The  Secretary’s 
determination  shall  constitute  final 
agency  action  for  the  purposes  of  the 
Administrative  Procedure  Act. 

(n)  The  time  for  filing  or  serving  any 
document  required  by  this  section  may 
be  extended  for  good  cause.  A  request 
for  an  extension  must  be  filed  within  the 
time  allowed  for  the  filing  or  serving  of 
the  document. 

(o)  The  Secretarial  mediation  pro¬ 
ceedings  may  be  dismissed  by  the  Secre¬ 
tary:  (1)  At  such  time  as  the  Secretary 
is  notified  that  the  moving  party  has 
withdrawn  the  request  for  mediation  and 
the  opposing  agency  party  agrees  to  such 
withdrawal:  (2)  At  such  time  as  the 
Secretary  is  notified  by  the  parties  that 
they  have  accepted  the  Secretary’s  reso¬ 
lution  of  the  serious  disagreement:  (3) 
In  the  event  the  parties  submit  to  the 
Secretary  an  alternative  resolution  which 
is  approved  by  the  Secretary;  or  (4)  For 
other  good  cause. 

(p)  The  procedures  within  this  sec¬ 
tion  shall  also  pertain  to  a  disagreement 
between  a  State  agency  and  a  Federal 
agency  resulting  from  a  State  agency’s 
olajection  to  the  continued  operation  of 
a  Federally  conducted  or  supported  ac¬ 
tivity,  including  a  Federal  development 
project,  which  was;  (1)  Previously  de¬ 
termined  to  be  consistent  to  the  maxi¬ 
mum  extent  practicable  with  the  man¬ 
agement  program  but  which  the  State 
agency  later  maintains  is  not  being  con¬ 
ducted  in  the  manner  originally  proposed 
and  is  no  longer  consistent  to  the  maxi¬ 
mum  extent  practicable  with  the  man¬ 
agement  program ;  or  (2)  Previously  de¬ 
termined  not  to  be  subject  to  the  require¬ 
ments  of  the  management  program  but 
which  the  State  agency  later  maintains 
is  not  being  conducted  in  the  manner 
originally  proposed  and,  as  a  result  of 
this  change,  is  subject  to  and  not  con¬ 
sistent  to  the  maximum  extent  prac¬ 
ticable  with  the  management  program. 

§  921.6  Consistency  of  Federal  licenses 
and  permits. 

(a)  With  the  assistance  of  Federal 
agencies,  the  State  agency  should  de¬ 
velop  a  listing  of  all  Federal  license  and 
permit  activities  affecting  land  or  water 
uses  in  the  State’s  coastal  zone  which, 
under  the  management  program,  require 
State  agency  review  to  determine 
whether  the  proposed  activity  complies 
with  the  state’s  management  program 
and  will  be  conducted  in  a  manner  con¬ 
sistent  with  the  management  program. 
The  State  agency  shall  transmit  the  list 
to  the  Federal  agencies  and  to  OCZM, 
and  shall  make  the  list  available  to  the 
public.  ’The  list  may  be  modified  by  the 
State  agency  at  any  time;  Federal  agen¬ 
cies,  OCZM  and  the  public  shall  be  noti¬ 
fied  of  any  modification  of  the  list. 

(b)  Any  applicant  for  a  Federal  li¬ 
cense  or  permit  for  an  activity  affecting 


land  or  water  uses  in  the  coastal  zone 
should,  as  a  preliminary  matter,  obtain 
the  views  and  assistance  of  the  State 
agency  regarding  the  means  for  assur¬ 
ing  that  the  proposed  activity  complies 
with  and  will  be  conducted  in  a  manner 
consistent  with  the  management  pro¬ 
gram.  Upon  being  informed  by  the  State 
agency  that  the  proposed  activity  does 
not  satisfy  the  requirements  of  the  man¬ 
agement  program,  the  applicant  should 
consult  jointly  with  the  State  agency 
and  the  Federal  agency  to  determine  how 
the  application  may  be  drawn  to  meet 
both  State  and  Federal  requirements. 

(c)  In  the  event  an  applicant  chooses 
to  submit  an  application  to  the  Federal 
agency  for  a  permit  or  license  activity 
listed  by  the  State  agency,  the  applicant 
shall  concurrently  transmit  a  copy  of  the 
application,  along  with  a  certification 
statement,  to  the  State  agency.  The  cer¬ 
tification  statement  shall  be  in  the  form 
of  a  document  signed  by  the  applicant 
indicating  that  the  proposed  activity  will 
comply  with  and  be  conducted  in  a  man¬ 
ner  consistent  with  the  management 
program;  the  certification  statement 
shall  be  accompanied  by  sufficient  infor¬ 
mation  to  support  the  applicant’s  con¬ 
sistency  determination.  The  State  agency 
may  request,  and  the  applicant  shall 
provide,  additional  relevant  information 
needed  to  support  the  applicant’s  deter¬ 
mination. 

(d)  After  the  applicant  has  submitted 
the  application  and  certification  state¬ 
ment,  and  any  additional  information 
requested  by  the  State  agency,  the  State 
agency  shall  immediately  provide  the 
public  with  a  summary  of  the  application 
and  certification  statement.  Public  notice 
shall  be  provided  in  the  immediate  area 
of  the  coastal  zone  which  may  be  af¬ 
fected  by  the  proposed  activity.  For  the 
purposes  of  this  Section,  the  public  shall 
include  units  of  State  and  local  govern¬ 
ment  as  well  as  affected  citizens.  Should 
the  State  agency  deem  it  advisable,  pub¬ 
lic  notice  may  include  one  or  more  public 
hearings.  Public  notice  shall  include  a 
request  for  comments  to  be  submitted  to 
the  State  agency  by  a  date  certain.  In  the 
event  a  public  hearing  is  held,  it  shall  be 
held  promptly  but  no  earlier  than  30  days 
following  the  first  public  notice.  Federal 
and  State  agencies  are  encouraged  to 
hold  joint  hearings  in  the  event  both 
agencies  determine  that  a  hearing  on  the 
action  is  required. 

(e)  The  Act  requires  all  applicants  for 
Federal  licenses  or  permits  to  conduct 
activities  affecting  land  or  water  uses  in 
the  coastal  zone  to  certify  that  the  pro¬ 
posed  activity  complies  with  and  will  be 
conducted  in  a  manner  consistent  with 
the  State’s  management  program.  With 
regard  to  applications  for  licenses  and 
permits  not  listed  by  a  State  agency,  the 
Federal  licensing  or  permitting  agency 
shall  advise  the  applicant  whether  the 
proposed  activity  will  affect  land  or  water 
uses  in  the  State’s  coastal  zone.  If  the 
Federal  agency  determines  that  the  pro¬ 
posed  activity  will  not  have  such  an 
effect,  the  Federal  agency  may  proceed 
with  its  normal  processing  of  the  appli¬ 
cation.  If  the  Federal  agency  determines 
that  the  proposed  activity  will  affect  land 
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or  water  uses  in  the  State’s  coastal  zone, 
it  shall  direct  the  applicant  to  develop 
and  file  with  the  State  agency  a  certifica¬ 
tion  statement  in  conformance  with  the 
requirements  of  paragraph  (c)  of  this 
section.  For  the  purpose  of  the  initial 
review  by  the  Federal  agency  prescribed 
by  this  subsection,  it  shall  be  presumed 
that  a  proposed  activity  will  affect  land 
or  water  uses  in  the  coastal  zone  if  the 
activity  is  to  take  place  within,  adjacent, 
or  in  close  proximity  to  the  boimdaries  of 
the  coastal  zone.  Federal  agencies  and 
State  agencies  are  encouraged  to  develop 
agreements  enumerating  the  types  of  or 
individual  activities  requiring  certifica¬ 
tion  imder  this  section. 

(f)  Upon  receipt  of  a  certification 
statement  developed  pursuant  to  the  re¬ 
quirements  of  paragraph  (e)  of  this  sec¬ 
tion,  the  State  agency  shall  provide 
public  notice  of  the  statement  in  accord¬ 
ance  with  ttie  requirements  within  para¬ 
graph  (d)  of  this  section.  If  no  decision 
is  rendered  by  the  State  agency  within 
30  days  from  receipt  of  the  certification 
statement,  the  Federal  agency  may  pre¬ 
sume  State  agency  concurrence  with  the 
certification  statement.  Following  an  ex¬ 
plicit  or  presiuned  concurrence  by  the 
State  agency,  the  Federal  agency  may 
proceed  With  its  normal  processing  of  the 
application.  Within  the  30-day  period, 
the  State  agency  may  issue  a  decision  to 
the  applicant  and  Federal  agency  indi¬ 
cating  that  the  proposed  action  requires 
further  State  agency  review  under  the 
procedures  applicable  to  listed  licenses 
and  permits.  In  the  event  the  State 
agency  issues  such  a  decision,  further 
Federal  agency  action  on  the  application 
will  be  subject  to  the  provisions  for  listed 
licenses  and  permits,  as  hereafter  pro¬ 
vided. 

(g)  Following  the  close  of  the  public 
notice  comment  period  provided  under 
paragraph  (d)  of  this  section,  the  State 
agency  shall  decide  whether  the  pro¬ 
posed  listed  license  or  permit  activity 
complies  with  and  will  be  conducted  in  a 
manner  consistent  with  the  management 
program.  The  Act  provides  that  concur¬ 
rence  by  a  State  agency  may  be  presumed 
by  the  absence  of  any  State  agency 
action  within  six  months  of  receipt  of 
the  applicant’s  certification  statement. 
Accordingly,  if  no  decision  is  issued 
within  six  months  from  that  date.  State 
agency  concurrence  with  the  certifica¬ 
tion  statement  shall  be  conclusively  pre¬ 
sumed,  and  thereafter  the  Federal  agency 
may  proceed  with  its  normal  processing 
of  the  application.  However,  State  agen¬ 
cies  are  strongly  urged  not  to  express 
concurrence  with  an  applicant’s  cer¬ 
tification  statement  by  failure  to  take 
action.  Ninety  (90)  days  from  the  State 
agency’s  receipt  of  the  application  and 
certification  statement  is  recommended 
a*-  sufficient  time  to  develop  a  decision  on 
the  matter.  If  the  State  agency  has  not 
developed  a  decision  by  the  end  of  the 
recommended  90-day  period,  it  shall,  at 
that  time,  notify  the  applicant  and  the 
Federal  agency  of  the  status  of  the  case, 
the  basis  for  further  delay,  and  shall  in¬ 
dicate  the  approximate  date  for  the  ex¬ 
pected  Issuance  of  a  decision. 


(h)  Except  in  extraordinary  cases 
where  the  State  agency’s  concurrence  is 
conclusively  presiuned  by  the  absence  of 
any  action  within  six  months  following 
the  State  agency’s  receipt  of  the  certifi¬ 
cation  statement,  the  State  agency  shall 
notify  the  applicant  and  the  Federal 
agency  may  proceed  with  its  normal 
pi'ocessing  of  the  application.  If  the  State 
ment,  and  shall  include  an  explanation 
of  the  reasons  therefor.  If  the  State 
agency  issues  a  decision  concurring  with 
the  certification  statement,  the  Federal 
agency  may  proceed  with  its  normal  pro- 
cesing  of  the  application.  If  the  State 
agency  objects  to  the  certification  state¬ 
ment,  the  Federal  agency  shall  not  issue 
the  license  or  permit  except  as  hereafter 
provided.  The  State  agency  may  append 
conditions  to  a  decision  objecting  to  a 
certification  statement  which,  if  met, 
would  permit  concurrence  by  the  State 
agency:  in  such  case,  further  consulta¬ 
tion  among  the  parties  may  talce  place 
for  the  purpose  of  determining  whether 
the  application,  with  the  proposed  con¬ 
ditions,  would  permit  approval  by  both 
the  Federal  and  State  agencies.  State 
agency  decisions  objecting  to  certifica¬ 
tion  statements  shall  include  a  statement 
informing  the  applicant  of  a  right  of  ap¬ 
peal  to  the  Secretary,  and  the  State 
agency  shall  send  a  copy  of  such  deci¬ 
sions  to  OCZM. 

(i)  If  the  State  agency  issues  a  deci¬ 
sion  objecting  to  the  applicant’s  certi¬ 
fication  statement  and  the  applicant 
thereafter  notifies  the  State  agency  that 
the  activity  should  nevertheless  be  ap¬ 
proved  because  it  is  consistent  with  the 
purposes  of  the  Act,  or  is  necessary  in  the 
interest  of  national  security,  or  both,  the 
parties  should  informally  consult  with 
each  other  on  these  issues.  OCZM  shall 
be  available  upon  request  to  assist  the 
parties  in  this  regard.  If  as  a  result  of 
this  consultation  the  State  agency  recon¬ 
siders  its  earlier  decision  and  concurs 
with  the  certification  statement,  the  Fed¬ 
eral  agency  may  proceed  with  its  nor¬ 
mal  processing  of  the  application. 

(j)  If  the  applicant  continues  to  have 
the  certification  statement  objected  to  by 
the  State  agency  after  having  informally 
consulted  with  the  State  agency  for  at 
least  30  days  following  receipt  of  the 
State  agency  decision,  the  applicant  may 
file  a  notice  of  appeal  to  the  Secretary. 
The  notice  of  appeal  shall  be  transmitted 
to  the  Secretary  within  45  days  of  the 
applicant’s  receipt  of  the  State  agency 
decision,  and  shall  be  accompanied  by  a 
statementxin  support  of  the  applicant’s 
position,  along  with  supporting  data  and 
information.  The  applicant  shall  send  a 
copy  of  the  notice  of  appeal  and  accom¬ 
panying  documents  to  the  Federal  and 
State  agencies  involved. 

(k)  Upon  receipt  of  the  notice  of  ap¬ 
peal,  the  Secretary  shall  direct  the  appli¬ 
cant  and  the  Federal  and  State  agencies 
involved  to  submit  such  views  and  infor¬ 
mation  as  deemed  relevant;  copies  of 
such  views  and  information  shall  be  sent 
to  the  other  parties  to  the  proceeding.  In 
presenting  the  appeal  to  the  Secretary, 
the  applicant  shall  have  the  burden  “of 
proving  by  a  preponderance  of  the  evi¬ 


dence  that  the  proposed  activity  is  either 
ccmsistent  with  the  purposes  of  the  Act 
or  is  necessary  in  the  interest  of  national 
security,  or  both.  Upon  receiving  all  views 
and  relevant  information  on  the  matter, 
the  Secretary  shall  consider  the  appeal. 
In  considering  the  matter,  the  Secretary 
may  order  a  hearing  independently  or  in 
response  to  a  request  by  one  of  the^  par¬ 
ties:  such  a  hearing  shall  be  subject  to 
the  provisions  within  §  921.5  paragraphs 
(f)  through  (i)  as  appropriately  modified 
by  the  Secretary  to  reflect  the  require¬ 
ments  of  this  section. 

(l)  As  provided  by  the  Act,  despite  the 
absence  of  an  appeal  to  the  Secretary  by 
an  applicant,  the  Secretary,  in  excep¬ 
tional  circumstances,  may  undertake 
consideraticm  of  whether  an  activity  ob¬ 
jected  to  by  a  State  agency  is  consistent 
with  the  purposes  of  the  Act  or  is  neces¬ 
sary  in  the  interest  of  national  security, 
or  both.  If  the  Secretary  decides  to  act  in 
this  manner,  notification  shall  be  trans¬ 
mitted  to  the  applicant  and  the  Federal 
and  State  agencies  involved  within  60 
days  of  the  State  agency’s  decision  ob¬ 
jecting  to  the  applicant’s  certification 
statement.  The  notification  shall  require 
the  parties  to  provide  the  Secretary  with 
their  views  and  supporting  information 
on  the  matter,  with  copies  to  the  other 
parties.  Upon  receiving  all  views  and  rel¬ 
evant  information  on  the  matter,  the 
Secretary  shall  consider  the  case.  In  re¬ 
viewing  the  case,  the  Secretary  shall  be 
guided  by  the  principle  that  the  objection 
to  the  certification  statement  by  the 
State  agencv  shall  only  be  overridden  if 
it  is  established  by  a  preponderance  of 
the  evidence  submitted  that  the  proposed 
activity  is  either  consistent  with  the  pur¬ 
poses  of  the  Act  or  is  necessary  in  tiie 
interest  of  national  security,  or  both.  In 
considering'  the  case,  the  l^cretary  may 
order  a  hearing  independently  or  in  re- 

.  sponse  to  a  request  by  onenf  the  parties; 
such  a  hearing  shall  be  subject  to  the 
provisions  within  §  921.5  paragraphs  (f) 
through  (i)  as  appropriately  modified  by 
the  Secretary  to  reflect  the  requirements 
of  this  section. 

(m)  Following  consideration  of  an  ap¬ 
peal,  or  of  a  matter  reviewed  by  Secre¬ 
tarial  initiative,  the  Secretary  shall  de¬ 
termine  whether  the  proposed  activity  is 
consistent  with  the  purposes  of  the  Act 
or  is  necessary  in  the  interest  of  national 
security,  or  both,  and  shall  communicate 
the  decision  in  writing,  with  a  state¬ 
ment  of  the  reasons  therefor,  to  the 
applicant  and  the  Federal  and  State 
agencies  iiivolved.  If  the  Security  de¬ 
termines  that  the  proposed  activity  is 
consistent  with  the  purposes  of  the  Act 
or  is  necessary  in  the  Interest  of  na¬ 
tional  security,  or  both,  the  Federal 
agency  may  proceed  with  its  normal 
processing  of  the  application.  If  the  Sec¬ 
retary  does  not  make  any  such  findings, 
the  F’ederal  agency  shall  not  issue  the 
license  or  permit.  The  decision  of  the 
Secretary  shall  constitute  final  agency 
action  for  the  purposes  of  the  Adminis¬ 
trative  Procedure  Act. 

(n)  The  time  for  filing  or  serving  any 
document  required  by  this  Section  shall 
be  subject  to  the  provisions  within  sec¬ 
tion  921.5(n). 
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(o)  'nie  Secretarial  review  proceed¬ 
ings  may  be  dismissed  by  the  Secretary: 
(1)  At  such  time  as  the  applicant  noti¬ 
fies  the  Secretmr  that  the  appeal  is 
withdrawn;  (2)  At  such  time  as  the  par¬ 
ties  submit  to  the  Secretary  a  resolution 
of  the  matter  which  is  approved  by  the 
Secretary;  or  (3)  For  other  good  cause. 

(p)  The  procedures  within  this  Section 
shall  also  pertain  to  an  objection  by  a 
State  agency  to  the  continued  operation 
of  a  federally  licensed  or  permitted  ac¬ 
tivity  which  was:  (1)  Previously  certified 
by  the  applicant  and  approv^  by  the 
State  agency  but  which  the  State  agency 
later  maintains  is  not  being  conducted 
in  the  manner  originally  proposed  and 
is  no  longer  consistent  with  the  man- 
agwnent  programs;  or  (2)  Previously  de¬ 
termined  not  to  be  subject  to  the  re¬ 
quirements  of  the  management  program 
but  which  the  State  agency  later  main¬ 
tains  is  not  being  conducted  in  the  man¬ 
ner  originally  proposed  and.  as  a  result 
of  this  change,  is  subject  to  and  not 
consistent  with  the  management  pro¬ 
gram. 

§  921.7  Consi.‘*lcncy  of  OuU'r  (Utiitiiu'n- 
tul  Shelf  activities. 

(a)  Any  applicant  submitting  to  the 
Secretary  of  the  Interior  any  plan  for 
the  exploration  or  development  of,  or 
production  from,  any  area  which  has 
been  leased  under  thfe  Outer  Continental 
Shelf  Lands  Act  (43  U.S.C.  §  1331  etseq.) 
or  regulations  thereto:  (1)  Shall  identi¬ 
fy  those  activities  described  in  the  plan 
affecting  any  land  use  or  water  use  in 
the  coastal  zone  of  any  State  having  a 
management  program  approved  by  the 
Secretary;  (2)  Should  obtain  the  views 
and  assistance  of  the  State  agency  re¬ 
garding  the  means  for  assuring  that  such 
activities  cranply  with  and  will  be  con¬ 
ducted  in  a  manner  consistent  with  the 
management  program;  (3)  Shall  de¬ 
velop  a  certification  statement,  signed  by 
the  applicant,  indicating  that  each  acti¬ 
vity  identified  as  affecting  land  use  or 
water  use  in  the  coastal  zone  and  de¬ 
scribed  in  detail  in  the  plan  complies 
with  and  will  be  carried  out  in  a  man¬ 
ner  consistent  with  the  management 
program;  and  (4)  Shall  transmit  to  the 
State  agency  a  copy  of  the  plan  and  cer¬ 
tification  statement,  together  with  any 
other  necessary  data  and  information 
required  to  support  the  applicant’s  cer¬ 
tification  statement.  For  the  purpose  of 
the'  initial  review  by  the  apphcant  re¬ 
quired  by  this  subsection,  it  shall  be  pre¬ 
sumed  that  an  activity  described  in  a 
plan  will  affect  land  use  or  water  use  in 
the  coastal  zone  if  the  activity  is  to  take 
place  adjacent  or  in  close  proximity  to 
the  boundaries  of  the  coastal  zone.  The 
State  agency  may  request,  and  the  ap¬ 
plicant  shall  provide,  additional  relevant 
information  needed  to  support  the  ap¬ 
plicant’s  determination.  After  receipt  of 
a  copy  of  the  plan,  certification  state¬ 
ment,  and  accompansmg  documents,  the 
State  agency  shall  provide  public  notice 
and  review  of  the  plan  and  certification 
statement  in  accordance  with  the  re- 
qviirements  within  §  921.6  paragraphs 
(d),  (g)  and  (h). 


(b)  No  Federal  official  or  agency  shall 
grant  sin  applicant  any  license  or  permit 
for  any  activity,  affecting  any  land  use 
or  water  use  in  the  coastal  zone  of  a 
State,  described  in  detail  in  any  plan  for 
the  exploration  and  devel(n>ment  of,  or 
production  from,  any  area  which  has 
been  leased  under  the  Outer  Continental 
Shelf  Lands  Act  and  the  regulations 
thereto,  until:  (1)  The  State  agency 
concurs  with  the  applicant’s  certification 
statement  as  provided  in  §  921.6,  and 
notifies  the  Secretary  and  the  Secretary 
of  the  Interior  of  such  concur ence;  (2) 
Concurrence  by  the  State  agency  is  con¬ 
clusively  presumed  as  provided  in  §  921.- 
6;  or  (3)  the  Secretary  determines  on 
appeal  or  following  unilateral  review  of 
the  case,  as  provided  in  §  921.6,  that  each 
activity  which  is  described  in  detail  in 
such  plan  is  consistent  with  the  pur¬ 
poses  of  the  Act  or  is  necessary  in  the 
interest  of  national  security,  or  both. 

(c)  If  the  State  agency  concurs  or  is 
conclusively  presumed  to  concur  with  the 
certification  statement,  or  if  the  Secre¬ 
tary  determines  that  each  activity  which 
is  described  in  detail  in  the  plan  is  con¬ 
sistent  with  the  purposes  of  the  Act  or 
is  necessary  in  the  interest  of  national 
security,  or  both,  the  applicant  will  not 
be  required  to  comply  with  the  proce¬ 
dures  of  this  subpart  with  respect  to  any 
Federal  license  or  permit:  (1)  Which  is 
required  to  conduct  any  activity  affect¬ 
ing  land  uses  or  water  uses  in  the  coastal 
zone;  (2)  Which  is  described  in  detail 
in  the  plan;  and  (3)  To  which  such 
concurrence  or  Secretarial  determina¬ 
tion  applies. 

(d)  If  the  State  agency  objects  to  the 
applicant’s  certification  statement  and  if 
the  Secretary  fails  to  override  such  ob¬ 
jections,  or  if  the  applicant  fails  sub¬ 
stantially  to  comply  with  the  plan  as 
submitted,  the  applicant  shall  submit  an 
amendment  to  such  plan,  or  a  new  plan, 
to  the  Secretary  of  the  Interior.  A  copy 
of  the  amended  plan,  or  new  plan,  shall 
be  sent  to  the  State  agency  with  a  cer¬ 
tification  statement,  together  with  nec¬ 
essary  supporting  data  and  information. 
'The  State  agency  may  request,  and  the 
applicant  shall  provide,  additional  rele¬ 
vant  information  need^  to  support  the 
applicant's  certification  determination. 
After  receipt  of  a  copy  of  the  amended 
or  new  plan,  certification  statement,  and 
accompanying  documents,  the  State 
agency  shall  provide  public  notice  and 
review  of  the  plan  and  certification  state¬ 
ment  in  accordance  with  the  require¬ 
ments  within  §921.6  paragraphs  (d). 
(g)  and  (h)  of  this  subpart,  except  that 
the  applicable  time  period  for  purposes 
of  concurrence  by  conclusive  presump¬ 
tion  shall  be  three  months  instead  of  six 
months. 

(e)  The  time  for  filing  or  serving  any 
document  required  by  this  section  shall 
be  subject  to  the  provisions  within  §  921 .5 
paragraph  (n)  of  this  sub-part. 

(f)  ’The  Secretarial  review  proceedings 
may  be  dismissed  by  the  Secretary:  (1) 
At  such  time  as  the  applicant  notifies  the 
Secretary  that  the  appeal  is  withdrawn; 
(2)  At  such  time  as  the  parties  submit 
to  the  Secretary  a  resolution  of  the  mat¬ 


ter  which  is  approved  by  the  Secretary; 
or  (31  For  other  good  caiise. 

(g)  The  procedures  within  this  section 
shall  also  pertain  to  an  objecticm  by  a 
State  agency  to  the  continued  operation 
of  a  Federally  licensed  or  permitted  ac¬ 
tivity  described  in  a  plan  for  the  explora- 
ticm  and  development  of,  or  production 
fix>m,  any  area  which  has  been  leased 
under  the  Outer  Continental  Shelf  Lands 
Act,  and  the  regulations  thereto,  which 
was  previously  determined  not  to  be  sub¬ 
ject  to  the  requirements  of  the  manage¬ 
ment  program  but  which  the  State 
agency  later  maintains  is  not  being  con¬ 
ducted  in  the  manner  originally  pro¬ 
posed  and,  as  a  result  of  this  change,  is 
subject  to  and  not  consistent  with  the 
management  program. 

§921.8  f'.onsislonoy  of  Federal 
uiiee  prof:rani!«. 

(a)  An  applicant  agency  shall,  pursu¬ 
ant  to  the  provisions  of  Title  IV  of  the 
Intergovernmental  Cooperation  Act  of 
1968  (82  Stat.  1098),  submit  Its  applica¬ 
tion  for  Federal  assistance  for  an  activ¬ 
ity  affecting  the  coastal  zone  to  the  State 
agency  for  review  of  whether  the  activity 
complies  with  and  will  be  conducted  in 
a  manner  consistent  with  the  manage¬ 
ment  program.  After  reviewing  the  ap-  i 
plication,  the  State  agency  shall  attach 
a  .statement  to  the  application,  which 
shall  accompany  the  application  through 
the  State  and  Federal  agency  review' 
process,  indicating  whether  the  proposed 
activity  to  be  Federally  assisted  complies 
with  and  W'ill  be  conducted  in  a  manner 
consistent  with  the  management  pro¬ 
gram;  the  statement  shall  include  the 
reasons  for  the  State  agency  decision, 
with  supporting  information.  If  the 
State  agency  does  not  object  to  the  ap¬ 
plication,  the  Federal  agency  may  pro¬ 
ceed  with  its  nonnal  processing  of  the 
application.  If  the  State  agency  objects 
to  the  application,  the  Federal  agency 
shall  not  approve  the  assistance  applica¬ 
tion  except  as  hereafter  provided. 

(b)  In  the  event  the  State  agency  ob¬ 
jects  to  the  application  for  Federal  as¬ 
sistance,  the  applicant  agency  is  en¬ 
couraged  to  consult  jointly  with  the 
State  agency  and  the  Federal  agency  to 
determine  how  the  application  may  be 
drawn  to  meet  both  State  and  Federal 
requirements.  OCZM  shall  be  available 
to  informally  a.ssist  the  parties  in  their 
consultation  efforts.  If  the  Federal  as¬ 
sistance  activity  contemplated  by  a  re¬ 
vised  application  complies  with  and  will 
be  conducted  in  a  manner  consistent 
with  the  management  program,  and  the 
State  agency  concurs  with  this  deter¬ 
mination  in  writing,  the  Federal  agency 
may  proceed  with  its  normal  processing 
of  the  application. 

(c)  If  a  Federal  agency  receives  an  ap¬ 
plication  for  Federal  assistance  from  an 
applicant  agency  to  which  the  State 
agency  has  objected,  and  the  parties  have 
been  unable  to  resolve  the  matter  as 
provided  in  paragraph  (b)  of  this  sec¬ 
tion.  The  Federal  agency  may,  wdthin  a 
reasonable  time  following  cessation  of 
<fhe  parties’  consultation  efforts,  request 
that  OCZM  refer  the  matter  to  the 
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Secretary  for  a  determination  as  to 
whether  the  Federal  assistance  activity 
contemplated  by  the  application  1$  con¬ 
sistent  with  the  purposes  of  the  Act  or  is 
necessaiy  in  the  interest  of  national 
security,  or  both.  The  applicant  agency 
or  State  agency  may  also  request  that 
OCZM  refer  the  matter  to  the  Secretary 
for  review.  In  the  event  of  such  a  re¬ 
quest  from  any  of  the  parties,  OCZM, 
shall  send  a  notice  requesting  review  to 
the  Secretary,  with  copies  to  the  appli¬ 
cant,  State  and  Federal  agencies.  The 
agencies  shall  have  30  days  from  receipt 
of  the  notice  to  submit  to  the  Secretary 
their  views  on  thfe  matter,  along  with 
.supporting  information;  copies  of  such 
views  and  information  shall  be  sent  to 
the  other  agency  parties. 

(d)  Following  receipt  of  the  parties’ 
views  and  supporting  information,  and 
following  receipt  of  any  additional  in¬ 
formation  which  the  Secretary  may  re¬ 
quest  from  the  parties,  the  Secretary 
shall  consider  the  case.  The  Secretary’s 
consideration  of  the  case  shall  be  guided 
by  the  principle  that  the  objection  by  the 
State  agency  shall  only  be  overridden  if 
it  is  established  by  a  preponderance  of 
the  evidence  submitted  that  the  proposed 
Federal  assistance  activity  is  either  con¬ 
sistent  with  the  purposes  of  the  Act  or  is 
necessary  in  the  Interest  of  national 


security,  or  both.  In  reviewing  the  mat¬ 
ter,  the  Secretary  may  order  a  hearing 
independently  or  in  response  to  a  request 
by  one  of  the  parties;  such  a  hearing 
shall  be  subject  to  the  provisions  within 
§  921.5  paragraphs  (f)  through  (i)  as 
appropriately  modified  by  the  Secretary 
to  refiect  the  requirements  of  this  section. 

(e)  After  considering  the  case,  the 
Secretary  shall  determine  whether  the 
proposed  activity  is  consistent  with  the 
purposes  of  the  Act  or  is  necessary  in 
the  interest  of  national  security,  or  both, 
and  shall  communicate  the  decision  in 
writing,  with  a  statement  of  the  reasons 
therefor,  to  the  applicant.  State  and 
Federal  agencies.  If  the  Secretary  de¬ 
termines  that  the  activity  contemplated 
by  the  Federal  assistance  application  is 
consistent  with  the  purposes  of  the  Act  or 
is  necessary  in  the  interest  of  national 
security,  or  both,  the  Federal  agency  may 
proceed  with  its  normal  processing  of  the 
application.  If  the  Secretary  does  not 
make  any  such  findings,  the  Federal 
agency  may  not  approve  the  application. 
The  decision  of  the  Secretary  shafi  c(m- 
stitute  final  agency  action  for  the  pur¬ 
poses  of  the  Administrative  Procedure 
Act. 

(f)  The  time  for  filing  or  serving  any 
document  required  by  this  section  shall 


be  subject  to  the  provisions  within  §  921.5 
paragraph  (h) . 

<g)  TTie  Secretarial  review  proceed¬ 
ings  may  be  dismissed  by  the  Secre¬ 
tary:  (1)  At  such  time  as  the  Secretary 
is  notified  that  the  moving  agency  party 
has  withdrawn  the  request  for  review 
and  the  other  agency  parties  agree  to 
such  withdrawal;  (2)  At  such  time  as 
the  agency  parties  submit  to  the  Secre¬ 
tary  a  resolution  of  the  matter  which  is 
approved  by  the  Secrteary;  or  (3)  For 
other  good  cause. 

(h)  TTie  procedures  within  this  section 
shall  also  pertain  to  an  objection  by  a 
State  agency  to  the  continued  operation 
of  a  Federal  -  assistance  activity  which 
was:  (1)  Previously  reviewed  and  ap¬ 
proved  by  the  State  agency  but  which 
the  State  agency,  later  maintains  is  not 
being  conducted  in  the  manner  originally 
proposed  and  is  no  lon^r  consistent  with 
the  management  program;  or  (2)  Previ¬ 
ously  determined  not  to  be  subject  to 
the  requirements  of  the  management 
program  but  which  the  State  agency 
later  maintains  is  not  being  conducted 
in  the  manner  origii^y  proposed  and, 
as  a  result  of  this  change,  is  sxibject  to 
and  not  consistent  with  the  management 
program. 
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